CITY COUNCIL AGENDA
September 13, 2021 at 7:00 PM
NOTICE TO READERS: City Council meeting packets are prepared several days prior to the meetings. Timely
action and short discussion on agenda items is reflective of City Council's prior review of each issue with time,
thought and analysis given. Many items have been previously discussed at a City Council Study Session. Members
of the audience are invited to speak at the City Council meeting. Public Comment (Section 5) is reserved for
comments on any issues or items pertaining to City business except those for which a formal public hearing is
scheduled under Section 10 when the Mayor will call for public testimony. Please limit comments to no more than 5
minutes duration.
PLEASE NOTE: The City Council meeting will resume meeting in person starting June 14, 2021. In light of the
COVID-19 public health situation and to promote social distancing, the City Council meeting will continue to be
offered virtually as well. The City Council and community members are encouraged to listen to the meeting via the
traditional webcast (www.youtube.com/user/WestminsterCO/live) or by calling 914-614-3221 and type in access
code: 662-209-151. Public Comment (Section 5) and testimony for any public hearing scheduled under Section 10
can be done in person, by emailing testimony, leaving a recorded message to be played live during the virtual
meeting, or by signing up with the City Clerk's office to testify during the live virtual meeting. Comments and/or
testimony are requested to be submitted to the respective email addresses or phone numbers noted below and within
each public hearing agenda memorandum. If you have questions or concerns, please contact the City Clerk's Office
at 303-658-2162 or cityclerk@cityofwestminster.us. We appreciate your patience during these challenging times

1.

Pledge of Allegiance

2.

Roll Call

3.

Consideration of Minutes of Preceding Meeting
A.

4.

Presentations
A.

5.

Minutes of August 23 and August 30 (Special Meeting), 2021

Presentation of the Distinguished Budget Presentation Award

Public Comment: Submit your written testimony to PublicComment@cityofwestminster.us, call 303706-3111, or email cityclerk@cityofwestminster.us to sign up for live testimony with your full name,
address, and contact number by Noon (12 p.m.) on Monday, September 13, 2021.
A.

Public Comment for September 13, 2021

6.

Report of City Officials

7.

City Council Comments

The "Consent Agenda" is a group of routine matters to be acted on with a single motion and vote. The Mayor will
ask if any Council member wishes to remove an item for separate discussion. Items removed from the consent
agenda will be considered immediately following adoption of the amended Consent Agenda.
8.

Consent Agenda
A.
B.
C.

Second Reading Councillor's Bill No. 30 Re: 2nd Quarter Supplemental Appropriation
Second Reading Councillor's Bill No. 31 Approving a Lease Agreement with ABC Entertainment, LLC
for the Kids Nite Out Program
Second Reading of Councillor’s Bill No. 33 Re: Supplemental Appropriation of Federal Grant Funds
for the 100th Avenue and Simms Street Intersection Improvement Project

9.

Appointments and Resignations

10.

Public Hearings and Other New Business

A.
B.
C.
D.
E.
F.
G.
H.

Public Hearing on the Proposed 2022 Budget
Resolution No. 34 Re: 2021 Private Activity Bond Allocation and Assignment
Resolution No. 35 Re: Authorization of an Intergovernmental Agreement with the Colorado Department
of Transportation for the Westminster Multimodal Safety Improvements Project
Authorize the Purchase of the 0.87 acre Diekmann Property located at 7371 West 92nd Avenue for
Open Space
Authorize Additional Expenditures with Silva Construction, Inc. for Concrete Replacement Work in
2021
Requesting Additional Contingency to the 2019 Bridge Pedestrian Railing Paint Project with Thomas
Industrial Coatings, Inc.
Authorize Contract with HDR Engineering, Inc., for Preliminary Design Services of the Northridge
Water Tanks Replacement Project
Authorization to Execute a Sole Source Contract with Denali Water Solutions for Utility Solids Handling

11.

Old Business and Passage of Ordinance on Second Reading

12.

Miscellaneous Business and Executive Session
A

13.

City Council

Adjournment

Persons needing an accommodation, such as an interpreter for another language, or who have an impairment that
requires accommodation, must submit such a request to the City Clerk. Requests must be submitted no later than
noon on the Thursday prior to the scheduled Council meeting to allow adequate time to make arrangements. Please
call 303-658-2161/TTY711 or State Relay or write to cityclerk@cityofwestminster.us to make a reasonable
accommodation request

GENERAL PUBLIC HEARING PROCEDURES ON LAND USE MATTERS
A. The meeting shall be chaired by the Mayor or designated alternate. The hearing shall be conducted to provide for
a reasonable opportunity for all interested parties to express themselves, as long as the testimony or evidence being
given is reasonably related to the purpose of the public hearing. The Chair has the authority to limit debate to a
reasonable length of time to be equal for both positions.
B. Any person wishing to speak other than the applicant will be required to fill out a "Request to Speak or Request to
have Name Entered into the Record" form indicating whether they wish to comment during the public hearing or would
like to have their name recorded as having an opinion on the public hearing issue. Any person speaking may be
questioned by a member of Council or by appropriate members of City Staff.
C. The Chair shall rule upon all disputed matters of procedure, unless, on motion duly made, the Chair is overruled by
a majority vote of Councillors present.
D. The ordinary rules of evidence shall not apply, and Council may receive petitions, exhibits and other relevant
documents without formal identification or introduction.
E. When the number of persons wishing to speak threatens to unduly prolong the hearing, the Council may establish a
time limit upon each speaker.
F. City Staff enters a copy of public notice as published in newspaper; all application documents for the proposed
project and a copy of any other written documents that are an appropriate part of the public hearing record;
G. The property owner or representative(s) present slides and describe the nature of the request (maximum of 10
minutes);
H. Staff presents any additional clarification necessary and states the Planning Commission recommendation;
I. All testimony is received from the audience, in support, in opposition or asking questions. All questions will be
directed through the Chair who will then direct the appropriate person to respond.
J. Final comments/rebuttal received from property owner;
K. Final comments from City Staff and Staff recommendation.
L. Public hearing is closed.
M. If final action is not to be taken on the same evening as the public hearing, the Chair will advise the audience when
the matter will be considered. Councillors not present at the public hearing will be allowed to vote on the matter only if
they listen to the tape recording of the public hearing prior to voting.
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Agenda Item - 3.A.

Agenda Memorandum
City Council Meeting
September 13, 2021

Subject:

Minutes of August 23 and August 30 (Special Meeting), 2021

Prepared By:

Abby Fitch, Senior Deputy City Clerk

ATTACHMENTS:
Description
Minutes of August 23, 2021
Minutes of August 30, 2021

Upload Date
9/8/2021
9/8/2021

Type
Attachment
Attachment
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CITY OF WESTMINSTER, COLORADO
MINUTES OF THE HYBRID (IN-PERSON AND VIRTUAL) CITY COUNCIL MEETING
HELD ON MONDAY AUGUST 23, 2021 AT 7:00 P.M.

PLEDGE OF ALLEGIANCE
Mayor Anita Seitz led the Council, Staff, and audience in the Pledge of Allegiance.
ROLL CALL
Mayor Anita Seitz, Mayor Pro Tem David DeMott, and Councillors Rich Seymour, Kathryn Skulley, Lindsey Smith, and
Jon Voelz were all present at roll call. Also present were City Manager Don Tripp, Deputy City Manager Jody Andrews;
City Attorney David Frankel; and Senior Deputy City Clerk Abby Fitch.
CONSIDERATION OF MINUTES
Councillor Seymour moved to approve the minutes of the August 9, 2021 meeting as presented. The motion was
seconded by Councillor Smith and the motion passed 6:0.
PRESENTATIONS:
Mayor Pro Tem DeMott proclaimed September 6 through September 10, 2021, as City of Westminster Employee
Appreciation Week.
PUBLIC COMMENT
Patrick Tennyson, President and CEO of the Butterfly Pavillion, gave an update on the Butterfly Pavillion and
operations during the COVID-19 Pandemic. He also announced there is an upcoming Gala.
John Palmer stated that he would like an update about the police officers put on administrative leave and the status of
collective bargaining.
REPORT OF CITY OFFICIALS
Don Tripp, City Manager, gave an update on the police investigation and the status of collective bargaining.
CITY COUNCIL COMMENTS
Councillor Skulley gave an update on the Jefferson County Economic Development Council and she gave an update
on the Rocky Mountain Metropolitan Airport Noise Roundtable.
Councillor Smith gave an update on the North Metro Arts Alliance and asked about library fines and the status of police
collective bargaining.
Staff responded to the questions. Tim Lachermeier, Acting Parks, Recreation and Library Services Director stated
that the library fines are for lost material and Don Tripp said that collective bargaining would be back to City Council
toward the end of the year.
Councillor DeMott asked that the City to agendize the discussions on collective bargaining so there can be discussions
on the progress of the meetings and feedback that is being received.
Councillor Voelz recognized Don Tripp for being CASA board member of the year.
Councillor Seymour recognized the passing of Vaughn Pepper, a former police officer and owner of Zoe’s Coffee.
Mayor Seitz also recognized Vaughn Pepper. She also stated that City Council’s roll in personnel is limited to the
three Council appointees and other personnel matters are under the City Manager’s purview. She also asked that
Council consider an educational program for gun safety. She gave an update on the Denver Regional County of
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Governments (DRCOG) meeting, the Mile High Flood District meeting and the Northwest Mayors and Commissioners
gathering. She acknowledged that school started for most districts this week and asked the public to practice safety
in order to not put kids at an undue risk.
City Council said they would support the gun safety awareness campaign that Ralston House asked for, but Councillor
Smith would just like to reach out to CASA to make sure the goals align.
CONSENT AGENDA:
The following items were presented on the consent agenda for City Council’s action: Financial Report July 2021;
Second Reading of Councillor’s Bill No. 29 Re: Amendment to Subsection (B) of Section 11-11-4 of the Westminster
Municipal Code Concerning Sign Code Exemptions to Allow More Flexibility for Temporary Signs on Private Property;
Authorize a Contract with Stanley Convergent Security Solutions, Inc. for the Purchase and Installation of Security
Camera Systems at Some Public Works and Utilities Facilities; and Approval of 2021-2022 Colorado Communities for
Climate Action Policy Statement.
A motion to accept the Consent Agenda was made by Councillor Smith and seconded by Mayor Pro Tem DeMott. The
motion passed on a 6:0 vote.
FIRST READING COUNCILLOR'S BILL NO. 30 RE: 2ND QUARTER SUPPLEMENTAL APPROPRIATION
Councillor Seymour moved to pass Councillor's Bill No. 30 on first reading, providing for a supplemental appropriation
of funds to the 2021 Budget of the General Fund; Utility Enterprise (Water and Wastewater); Parks, Open Space and
Trails; and the General Capital Improvement Funds. The motion was seconded by Councillor Smith. The motion
passed on a 6:0 roll call vote.
FIRST READING COUNCILLOR'S BILL NO. 31 APPROVING A LEASE AGREEMENT WITH ABC
ENTERTAINMENT, LLC FOR THE KIDS NITE OUT PROGRAM
Mayor Pro Tem DeMott moved to pass Councillor's Bill No. 31 on first reading authorizing the City Manager to sign a
nine-month lease agreement with ABC Entertainment, LLC for the continuation of the Kids Nite Out program. The
motion was seconded by Councillor Skulley. The motion passed on a 6:0 roll call vote.
FIRST READING OF COUNCILLOR’S BILL NO.32 PROPOSING CHARTER AMENDMENTS AND RESOLUTION
NO. 29 CALLING FOR A COORDINATED ELECTION WITH ADAMS AND JEFFERSON COUNTY ON NOVEMBER
2, 2021
Councillor Skulley moved to pass Councillor’s Bill No. 32 placing questions on the November 2021 election ballot to
amend the Charter and direct the City Clerk to certify the ballot language to the designated election officials for
Adams and Jefferson Counties. The motion was seconded by Councillor Voelz. The motion passed on a 6:0 roll call
vote.
Councillor Skulley moved to adopt Resolution No. 29 calling for a coordinated election in Adams and Jefferson
County. The motion was seconded by Councillor Voelz. The motion passed on a 6:0 roll call vote.
RESOLUTION NO. 26 RE: AUTHORIZATION OF AN INTERGOVERNMENTAL AGREEMENT WITH THE
COLORADO DEPARTMENT OF TRANSPORTATION FOR MULTIMODAL IMPROVEMENTS TO WEST 100TH
AVENUE FROM SIMMS STREET TO ALKIRE STREET, RESOLUTION NO. 27 RE: ACCEPTANCE OF THE
DENVER REGIONAL COUNCIL OF GOVERNMENTS TRANSPORTATION IMPROVEMENT PLAN
SUPPLEMENTAL FUNDING FOR MULTIMODAL IMPROVEMENTS TO WEST 100TH AVENUE FROM SIMMS
STREET TO ALKIRE STREET, AND FIRST READING OF COUNCILLOR’S BILL NO. 33 RE: SUPPLEMENTAL
APPROPRIATION OF FEDERAL GRANT FUNDS FOR THE 100TH AVENUE AND SIMMS STREET INTERSECTION
IMPROVEMENT PROJECT
Councillor Smith moved to adopt Resolution No. 26 authorizing the City Manager to execute an Intergovernmental
Agreement between the City of Westminster and the Colorado Department of Transportation to construct multimodal
improvements to West 100th Avenue from Simms Street to Alkire Street. The motion was seconded by Councillor
Seymour. The motion passed on a 6:0 roll call vote.
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Councillor Smith moved to adopt Resolution No. 27 adopting Denver Regional Council of Governments Transportation
Improvement Plan supplemental funding for multimodal improvements to West 100th Avenue from Simms Street to
Alkire Street. The motion was seconded by Councillor Seymour. The motion passed on a 6:0 roll call vote.
Councillor Smith moved to pass Councillor’s Bill No. 33 on first reading to appropriate $1,400,000 in grant funds from
the Colorado Department of Transportation and Denver Regional Council of Governments to construct multimodal
improvements to West 100th Avenue from Simms Street to Alkire Street. The motion was seconded by Councillor
Seymour. The motion passed on a 6:0 roll call vote.
RESOLUTION NO. 28 RE: ADOPTION OF THE WESTMINSTER TRANSPORTATION AND MOBILITY PLAN
Councillor Skulley moved adopt Resolution No. 28 adopting the Westminster Transportation and Mobility Plan. The
motion was seconded by Councillor Voelz. The motion passed on a 6:0 roll call vote.
RATIFY A NON-BINDING WATER INFRASTRUCTURE FINANCE AND INNOVATION ACT LETTER OF INTENT TO
BORROW FUNDS FROM THE E.P.A., A NON-BINDING STATE REVOLVING FUND PRE-APPLICATION TO
BORROW FUNDS FROM THE STATE OF COLORADO, AND A REQUEST FOR AUTHORITY TO APPLY FOR
UTILITY PROJECT FUNDING OPPORTUNITIES
Councillor Skulley moved, based on the recommendation of the City Manager, to find that the public interest will best
be served by ratifying a Letter of Intent to pursue Water Infrastructure Financing and Innovation Act funding through
the Environmental Protection Agency, and by ratifying a Pre-Application to pursue State Revolving Funds through
the State of Colorado. The motion was seconded by Councillor Seymour. The motion passed on a 5:1 vote with
Councillor Smith voting no citing that she is not completely comfortable with the bonding on this issue.
Councillor Skulley moved to authorize to apply for future funding opportunities for Water/Wastewater Utility
Enterprise capital improvement projects, so long as applications are non-binding and do not commit the City to
entering into any financial agreement or commitment without City Council authorization. The motion was seconded
by Councillor Seymour. The motion passed on a 5:1 vote with Councillor Smith voting no citing that she is not
completely comfortable with the bonding on this issue.
AUTHORIZATION OF SOLE SOURCE PURCHASE WITH MOTOROLA SOLUTIONS, INC. FOR PUBLIC SAFETY
RADIO UPGRADE AND REPLACEMENT PROGRAM
Mayor Pro Tem DeMott moved, based on the recommendation of the City Manager, to determine that the public
interest would be best served by authorizing a negotiated purchase agreement from the sole source provider,
Motorola Solutions, Inc., to provide 75 new APX6000 XE P25 encrypted portable radios to the Westminster Fire
Department in 2021 in an amount not to exceed $355,295. Councillor Seymour seconded the motion. The motion
passed on a 6:0 vote.
RATIFY THE SOLE SOURCE CONTRACT WITH YEAR ONE, INC.
Mayor Pro Tem DeMott moved, based upon the recommendation of the City Manager, determine that the public
interest would be best served by ratifying a sole source contract with Year One, Inc. (DBA Mile High Youth Corps) to
perform work on the Lower Church Lake Restoration Project in the amount of $30,000 per year for 2021 and 2022, a
total amount not to exceed $60,000. The motion was seconded by Councillor Skulley. The motion passed on a 6:0
vote.
AUTHORIZATION OF A STORMWATER INFRASTRUCTURE ASSESSMENT CONTRACT AMENDMENT WITH
HDR ENGINEERING, INC. AND ASSOCIATED REALLOCATION OF FUNDS
Councillor Seymour moved to authorize the reallocation of a total of $836,615; specifically, $76,417 from the 94th
and 96th Avenue Storm Inlet Account, $109,500 from the Stormwater Pipe Cleaning Account, $140,000 from the
Stormwater Pipe Cleaning and GPS Inspection Account and, $510,698 from the Walnut Creek Stabilization
Accounts to the Asset Inventory and Condition Assessment Project account. These reallocations combined with
existing funds in the Asset Inventory account will be sufficient to cover the requested contract amendment, including
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the requested contingency. The motion was seconded by Mayor Pro Tem DeMott. The motion passes on a 6:0
vote.
Councillor Seymour moved to authorize the City Manager to execute an engineering services contract amendment
with HDR Engineering, Inc. for the Stormwater Infrastructure Assessment in the amount of $982,537 to increase the
total contract amount to $1,730,110, and authorize an $86,506 contingency, thus bringing the total project cost to
$1,816,616. The motion was seconded by Mayor Pro Tem DeMott. The motion passes on a 6:0 vote.
AUTHORIZATION OF SOLE SOURCE CONTRACT WITH SOLAR ELECTRIC POWER COMPANY TO
PURCHASE SOLAR LIGHTS FOR DOWNTOWN WESTMINSTER PARKING LOTS
Mayor Pro Tem DeMott moved based on the recommendation of the City Manager, City Council finds that the public
interest will be best served by a negotiated contract with Solar Electric Power Company and authorizes the City
Manager to execute a negotiated contract with Solar Electric Power Company in an amount not to exceed $202,405,
plus an additional $20,240 for contingency, for a total authorized expenditure of $222,645 (base contract plus
contingency). Councillor Skulley seconded the motion. The motion passed on a 6:0 vote.

INTERGOVERNMENTAL AGREEMENT FOR JUDICIAL AND LEGAL SERVICES
Mayor Pro Tem DeMott moved to approve the Intergovernmental Agreement for shared Judicial and Legal Services
with the City of Northglenn. The motion was seconded by Councillor Voelz. The motion passed on a 6:0 vote.
RESOLUTION NO. 25 TERMINATING THE LOCAL STATE OF EMERGENCY RELATED TO THE COVID-19
PANDEMIC
Mayor Pro Tem DeMott moved to adopt Resolution 25 Terminating the Local State of Emergency Related to the
COVID-19 Pandemic. The motion was seconded by Councillor Voelz. After some discussion, City Council wanted to
address the expanded area food and beverage services program covered by this resolution. Councillor Voelz moved
to extend the expanded food and beverage services program until November 30, 2021. The motion was seconded by
Councillor Skulley. That motion passed on a 6:0 vote. After hearing the current COVID data, the original motion on
Resolution No. 25 passed on a 6:0 roll call vote.
ADJOURNMENT
There was no further business to come before the City Council, and hearing no objections, the Mayor adjourned the
meeting at 8:55 p.m.

ATTEST:
Senior Deputy City Clerk

_______________________________
Mayor
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CITY OF WESTMINSTER, COLORADO
MINUTES OF THE SPECIAL CITY COUNCIL MEETING
HELD ON TUESDAY, AUGUST 30, 2021
PLEDGE OF ALLEGIANCE
Mayor Anita Seitz led the Council, Staff, and audience in the Pledge of Allegiance.
ROLL CALL
Mayor Anita Seitz, Mayor Pro Tem David DeMott, and Councillors Rich Seymour, Kathryn Skulley, Lindsey Smith, and
Jon Voelz were all present at roll call. Also present were City Manager Don Tripp; Deputy City Managers Larry Dorr and
Barbara Opie; City Clerk Michelle Parker; and Senior Deputy City Clerk Abby Fitch.
SECOND READING OF COUNCILLOR'S BILL NO. 32 PROPOSING CHARTER AMENDMENTS
Mayor Pro Tem DeMott moved to pass Councillor’s Bill No. 32 placing questions on the November 2021 election ballot to
amend the Charter. The motion was seconded by Councillor Voelz. The motion passed on a 6:0 roll call vote.
RESOLUTIONS NO. 30, RESOLUTION NO. 31, RESOLUTION NO. 32, AND RESOLUTION NO.33 PROPOSING
BALLOT INITIATIVES
Councillor Skulley moved to adopt Resolution No. 30 placing questions on the November 2021 ballot establishing a tax
on the sale of retail marijuana and allowing the operation of retail marijuana businesses. The motion was seconded by
Mayor Pro Tem DeMott. The motion passed 4:2 on a roll call vote with Councillor Smith and Councillor Seymour voting
no citing an objection to selling marijuana and ballot length as reasons.
Councillor Skulley moved to adopt Resolution No. 31 placing a question on the November 2021 ballot regarding an
increase in the Public Safety Sales and Use Tax. The motion was seconded by Mayor Pro Tem DeMott. The motion
passed on a 6:0 roll call vote.
Councillor Skulley moved to adopt Resolution No. 32 placing a question on the November 2021 ballot regarding the
continuation of the Parks, Open Space and Trails (POST) Tax. The motion was seconded by Mayor Pro Tem DeMott.
The motion passed 5:1 on a roll call vote with Councillor Smith voting no citing that it is too early to renew this tax.
Councillor Skulley moved adopt Resolution No. 33 placing a question on the November 2021 ballot regarding the creation
of a commission to further explore charter amendments providing for the election of City Councillors from geographic
wards. The motion was seconded by Mayor Pro Tem DeMott. The motion passed on a 6:0 roll call vote.
ADJOURNMENT
There was no further business to come before the City Council, and hearing no objections, the Mayor adjourned the
meeting at 7:15 p.m.

ATTEST:
______________________________
Senior Deputy City Clerk

______________________________
Mayor
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Agenda Item - 4.A.

Agenda Memorandum
City Council Meeting
September 13, 2021

Provide visionary, effective, and collaborative government.
Subject:

Presentation of the Distinguished Budget Presentation Award

Prepared By:

Fred Kellam, Policy & Budget Analyst

Recommended City Council Action:
Catrina Asher, City of Lafayette and President of the Colorado Government Finance Officers Association, to present the
Government Finance Officers Association's Distinguished Budget Presentation Award to the 2021 Budget project team.

Summary Statement:
The Government Finance Officers Association of the United States and Canada (GFOA) awarded the Distinguished
Budget Presentation Award to the City of Westminster for the 2021 Budget document.
The 2021 Budget was examined by a panel of independent reviewers to ensure it meets program criteria as a policy
document, as a financial plan, as an operations guide, and as a communications device.
This award is the highest form of recognition in governmental budgeting. Its attainment represents a significant achievement a
government and its management.
This is the first year the City has received this prestigious award from GFOA and it is the first time the City has applied.

Fiscal Impact:
$0 in expenditures.

Source of Funds:
Not applicable.

Policy Issue(s):
None identified.

Alternative(s):
None identified.

Background Information:
The Distinguished Budget Presentation Award is conferred by the GFOA, and is the highest form of recognition in the area of
governmental budgeting.
The award represents a significant achievement by the entity. It reflects the commitment of the governing body and staff to meeting
the highest principles of governmental budgeting. In order to receive the budget award, the City had to satisfy nationally
recognized guidelines for effective budget presentation. These guidelines are designed to assess how well an entity's budget
serves as: a policy document; a financial plan; an operations guide; and a communications device.
Budget documents must be rated "proficient" in all four categories, and in the fourteen mandatory criteria within those categories, to
receive the award.
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The 2021 Budget project team includes: Chris Lindsey, Assistant City Manager and Policy & Budget Analysts Theresa Booco,
Fred Kellam, Mikeal Parlow, and John Prejzner.
The Distinguished Budget Presentation Award reflects the hard work and commitment to excellence by the 2021 Budget project
team, and the overall commitment of the City to being financially transparent.
The 2021 Budget is available on the City's website.
This recognition confirms Staff’s commitment to achieving the City’s Strategic Plan goal of providing visionary, effective, and
collaborative government.
Respectfully submitted,

Donald M. Tripp
City Manager
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Agenda Item - 5.A.

Agenda Memorandum
City Council Meeting
September 13, 2021

Subject:

Public Comment for September 13, 2021

Prepared By:

Abby Fitch, Senior Deputy City Clerk

ATTACHMENTS:
Description
Kaiser public comment

Upload Date
9/8/2021

Type
Attachment
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From:
To:
Cc:
Subject:
Date:

MARK KAISER
Seymour, Rich; Demott, David; Skulley, Kathryn; Seitz, Anita; Tripp, Don; Jvolelz@cityofwestminster.us;
Lsmith@cityofwestminster.us
Public Comment
[EXTERNAL] Pizza Hut at 78th and Sheridan (7820 Sheridan) still not cleaned up from May 12, 2021
Monday, August 30, 2021 4:01:14 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
you recognize the sender and know the content is safe.
From my neighborhood: https://urldefense.com/v3/__https://nextdoor.com/p/G_QZwNXxRCDS?
utm_source=share&extras=MzU2ODQzMw*3D*3D__;JSU!!E0sFAW4Yvqtm762YPg!mq1MlzUsPNACstg6WbDclHcJPUG5fLMCjXfFXgaT_f0KQSDbUeETQUkz-D1gRRqsBMoE8xAcXQMkQ$
This eyesore has been there since May 12, 2021. Not only is it detrimental to the neighborhood, but presents a safety
hazard to people that try to find something in the wreckage to take and sell for money.
And also it just goes to show that if it is south of 92nd Avenue, it is not really a part of Westminster, so it appears to
the residents of south Westminster that South Westminster is really not part of Westminster.    Not my words, but
what I hear in the circles I travel.
Mark Kaiser
7035 Zenobia St
Westminster, Colorado 80030
3035980630
Sent from my iPad
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Agenda Item - 8.A.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Cultivate a thriving, inclusive, and engaged community through access to opportunity and a resilient and diverse
economy.
Provide visionary, effective, and collaborative government.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Second Reading Councillor's Bill No. 30 Re: 2nd Quarter Supplemental Appropriation

Prepared By:

Dawn Cartier, Accountant

Recommended City Council Action:
Pass Councillor's Bill No. 30 on second reading, providing for a supplemental appropriation of funds to the 2021 Budget of the
General; Utility Enterprise (Water and Wastewater); Parks, Open Space and Trails; and General Capital Improvement Funds.

Summary Statement:
City Council action is requested to adopt the attached Councillor's Bill on second reading, authorizing a supplemental
appropriation to the 2021 Budget of the General; Utility Enterprise (Water and Wastewater); Parks, Open Space and Trails; and
General Capital Improvement Funds.
General Fund amendments total:
$123,291
Utility Enterprise (Water) amendments total:
$ 11,230
Utility Enterprise (Wastewater) amendments total:
$ 11,297
Parks, Open Space and Trails amendments total:
$ 5,670
General Capital Improvement Fund amendments total: $ 33,880

Fiscal Impact:
$185,368 in supplemental appropriations.

Source of Funds:
The funding sources for the supplemental budgetary adjustments include donations, grants, program revenues, rebates,
reimbursements and transfer revenue.
Respectfully submitted,
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Donald M. Tripp
City Manager

ATTACHMENTS:
Description
Attachment A: 2nd Quarter 2021 Budget Supplemental Appropriations
Oridinance

Upload Date

Type

9/6/2021

Ordinance
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BY AUTHORITY
ORDINANCE NO. 4087

COUNCILLOR'S BILL NO.

30

SERIES OF 2021

INTRODUCED BY COUNCILLORS

Seymour, Smith

A BILL
FOR AN ORDINANCE AMENDING THE 2021 BUDGETS OF THE GENERAL; UTILITY
ENTERPRISE (WATER AND WASTEWATER); PARKS, OPEN SPACE AND TRAILS AND
GENERAL CAPITAL IMPROVEMENT FUNDS AND AUTHORIZING A SUPPLEMENTAL
APPROPRIATION FROM THE 2021 ESTIMATED REVENUES IN THE FUNDS
THE CITY OF WESTMINSTER ORDAINS:
Section 1. The 2021 appropriation for the General; Utility Enterprise (Water and Wastewater);
Parks, Open Space and Trails and General Capital Improvement Funds initially appropriated by Ordinance
No. 4048 is hereby increased in aggregate by $185,368. This appropriation is due to changes in funding
from donations, grants, program revenues, rebates, reimbursements and transfer revenue.
Section 2. The $185,368 increase shall be allocated to City Revenue and Expense accounts as
described in the City Council Agenda dated August 23, 2021, (a copy of which may be obtained from the
City Clerk) amending City fund budgets as follows:

General Fund
Utility Enterprise Fund (Water)
Utility Enterprise Fund (Wastewater)
Parks, Open Space and Trails Fund
General Capital Improvement Fund
Total Appropriations
Less Appropriations from Transfers
Total Appropriations, Net of Transfers

$ 123,291
11,230
11,297
5,670
33,880
$ 185,368
- 31,180
$ 154,188

Section 3 – Severability. The provisions of this Ordinance shall be considered as severable. If any
section, paragraph, clause, word, or any other part of this Ordinance shall for any reason be held to be
invalid or unenforceable by a court of competent jurisdiction, such part shall be deemed as severed from
this ordinance. The invalidity or unenforceability of such section, paragraph, clause, or provision shall not
affect the construction or enforceability of any of the remaining provisions, unless it is determined by a
court of competent jurisdiction that a contrary result is necessary in order for this Ordinance to have any
meaning whatsoever.
Section 4. This ordinance shall take effect upon its passage after the second reading.
Section 5. This ordinance shall be published in full within ten days after its enactment.
INTRODUCED, PASSED ON FIRST READING, AND TITLE AND PURPOSE ORDERED
PUBLISHED this 23rd day of August, 2021.
PASSED, ENACTED ON SECOND READING, AND FULL TEXT ORDERED PUBLISHED
this 13th day of September, 2021.
ATTEST:
_______________________________
City Clerk

________________________________
Mayor
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Agenda Item - 8.B.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Second Reading Councillor's Bill No. 31 Approving a Lease Agreement with ABC Entertainment, LLC for
the Kids Nite Out Program

Prepared By:

Tim Lachermeier, Recreation Services Manager
Kira Kloser, Recreation Facilities Superintendent

Recommended City Council Action:
Pass Councillor's Bill No. 31 on second reading authorizing the City Manager to sign a nine month lease agreement with ABC
Entertainment, LLC for the continuation of the Kids Nite Out program.

Summary Statement:
City Council action is requested to pass the attached Councillor's Bill on second reading to approve a nine-month lease
agreement with ABC Entertainment, LLC for the Kids NiteOut program at the City Park Recreation Center. The lease
agreement for the Kids Nite Out program expired in May of 2021.
The most recent lease was for two years. The new lease agreement with ABC Entertainment, LLC will be for nine months
and will be re-evaluated at the end of the lease term.
Kids Nite Out is a privately run program offering a variety of activities in a safe, highly supervised, and controlled environment
for youth between the ages of seven and fourteen years old.
The program operates from the hours of 7:00 p.m. to 10:30 p.m. on Friday nights during the school year, September through
May. Activities offered include a disc jockey with dancing, organized games, swimming, and concessions. This program
generates up to $18,000 of revenue per year for the City.
Under Section 13.4 of the City’s Charter, leasing a City owned property must be approved by ordinance.
The Councillor's Bill passed on first reading on August 23, 2021.

Fiscal Impact:
Approximately $18,000 in revenues

Source of Funds:
General Fund: Rent Proceeds
Respectfully submitted,
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Donald M. Tripp
City Manager

ATTACHMENTS:
Description
Councillor's Bill No. 31 Approving a Lease Agreement with ABC
Entertainment, LLC for the Kids Nite Out Program
CB No. 31: Exhibit A - Lease Agreement with ABC Entertainment, LLC

Upload Date

Type

9/6/2021

Ordinance

8/18/2021

Attachment
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BY AUTHORITY
ORDINANCE NO. 4088

COUNCILLOR'S BILL NO.

SERIES OF 2021

31

INTRODUCED BY COUNCILLORS

DeMott, Skulley

A BILL
FOR AN ORDINANCE APPROVING A LEASE AGREEMENT WITH ABC ENTERTAINMENT,
LLC TO OPERATE THE “KIDS NITE OUT” PROGRAM WITHIN THE CITY PARK RECREATION
CENTER
and

WHEREAS, the City owns the City Park Recreation Center located at 10455 Sheridan Boulevard;

WHEREAS, it is in the City’s best interest to maximize the income generated from such operation
by collecting rental income from space located in the City Park Recreation Center.
THE CITY OF WESTMINSTER ORDAINS:
Section 1. Pursuant to City Charter Section 13.4, the City Manager of the City of Westminster is
hereby authorized to enter into the lease agreement, attached hereto and incorporated herein as Exhibit A,
or a form substantially similar, which is hereby approved.
Section 2. This ordinance shall take effect upon its passage after second reading. The title and
purpose of this ordinance shall be published prior to its consideration on second reading. The full text of
this ordinance shall be published within ten (10) days after its enactment after second reading.
INTRODUCED, PASSED ON FIRST READING, AND TITLE AND PURPOSE ORDERED
PUBLISHED this 23rd day of August, 2021.
PASSED, ENACTED ON SECOND READING, AND FULL TEXT ORDERED PUBLISHED
this 13th day of September, 2021.
ATTEST:

_______________________________
Mayor

__________________________
City Clerk

APPROVED AS TO LEGAL FORM:
_______________________________
City Attorney’s Office

1
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LEASE AGREEMENT
CITY PARK RECREATION CENTER
YOUTH ACTIVITY CENTER
THIS LEASE AGREEMENT (the “Lease”) is made this 1st day of September, 2021,
between the CITY OF WESTMINSTER, a Colorado home rule municipality (the “Lessor”), and
ABC ENTERTAINMENT, LLC, whose address is 891 Jenny Lane, Berthoud, CO 80513 (the
“Lessee”).
RECITALS
A.
The Lessor owns the City Park Recreation Center located at 10455 Sheridan
Boulevard, Westminster, CO 80031 (the “City Park Recreation Center”); and
B.
The Lessee desires to rent certain agreed upon public portions of City Park
Recreation Center (the “Leased Premises”) for providing youth activities on Friday nights.
NOW THEREFORE, in consideration of the payment of the Rent (defined below) and the
keeping and performance of the covenants and agreements by the Lessee hereinafter set forth, the
Lessor hereby leases unto the Lessee the Leased Premises.
TERMS AND CONDITIONS OF LEASE
1.
Term. The term of the lease shall be from 5:00 P.M. to 12:00 A.M. on Fridays
beginning on September 10, 2021 and ending on May 21, 2022 at 12:00 A.M., except for the
following Fridays: 2021 (November 26, December 24 and December 31); 2022 (Lessee will notify
Lessor by November 1, 2021 with 2022 exceptions). Either party may terminate this Lease for
any reason upon written notice to the other at least thirty (30) days prior to the proposed date of
termination.
i.

Specific Areas Usage Hours: 5:30 P.M. to 7:00 P.M. - set-up; 7:00 P.M. to 12:00
A.M. - program usage and cleaning of upper level of the Leased Premises; 7:00
P.M. to 11:00 P.M. - program usage and cleaning of lower level of the Leased
Premises.

2.
Permitted Use. Lessee shall operate the Leased Premises as a Youth Activity
Center during the Term and for no other purpose. The term “Youth Activity Center” as used in
this Lease (also known as “Kids Nite Out”) means a place for persons from and including the ages
7 through 14 to engage in activities, including, but not limited to:
i.

Game Activities: Examples include volleyball, basketball, racquetball, wallyball,
dancing, ping pong, video games and similar activities stemming from the
uniqueness of the Leased Premises.
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ii.

Audio and Video Activities: Examples include performances of person(s) to
coordinate and direct the playing of records, videos, DVDs and the like. The Lessee
shall be solely responsible for obtaining any necessary licenses and paying for any
applicable royalties or penalties in connection with its use of any copyrighted audio
or video works.

iii.

Food, Drink, and Concession Activities: Examples include the sale of soft drinks,
sandwiches, chips, candy bars, banners and t-shirts.

iv.

All advertising and marketing promotions related to the Youth Activity Center.

3.
Rent. Rent shall be payable to the Lessor on the first day of the Term and on each
Friday thereafter, without notice or demand, prior to using the Leased Premises in accordance with
the following:
i.

Rent shall be twenty percent (20%) of admission revenues received by the Lessee
from users of the Leased Premises, and the minimum Rent shall be $400/week.

ii.

A flat rental of $200.00 shall be due from Lessee for use of the swimming pool
from 7:30 P.M. - 9:00 P.M. on Fridays of each week of the Term.

iii.

A storage unit designated by Lessor may be used by the Lessee during the Term for
an additional charge. The Lessor shall have no responsibility or liability for the unit
or included contents.

iv.

The Lessee will not be charged the minimum Rent for dates that the Youth Activity
Center does not operate at the Leased Premises.

4.
Lawful Use. The Lessee shall not use, or permit the use of, the Leased Premise in
any manner that results in waste or constitutes a nuisance, nor shall the Lessee use, or permit the
use of, the Leased Premises for any illegal purpose. The Lessee shall comply, and shall cause its
agents, contractors, employees, concessionaires, licensees and guests to comply, with all
applicable City, local, state and federal laws and regulations concerning the use of the Leased
Premises. The Leased Premises shall not be used for any purpose which would render the
insurance thereon void or the insurance risk more hazardous.
5.
Manner of Operation. During the Term and any extensions, the Lessee shall keep
the Leased Premise reasonably stocked with concession merchandise, including soft drinks and
food, and reasonably staffed to adequately serve the participants. The Lessee must operate the
Youth Activity Center on the Leased Premises in a diligent and efficient manner. The Lessee must
keep the Leased Premises open for business from 7:00 P.M. to 10:30 P.M. on each Friday of the
month during the Term of this Lease, except on legal holidays or during any time when such
operations must be suspended because of casualty loss to the Leased Premises or the building in
which the Leased Premises are located, strike, insurrection or other cause beyond the control of
2
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the Lessee. The Lessee shall require either a parent or responsible adult to sign in all youth
participants. The Lessee shall not allow a parent or responsible adult to enter the Leased Premises
without being accompanied by a Youth Activity Center staff member.
The Lessee will utilize a digital sign-in process to allow participants to book online ahead
of their visit on the Kids Nite Out website. Before being permitted to book online, a membership
form and signed waiver must be on file with the Lessee. If the membership form is completed and
the waiver is signed, parents do not need to come into the Leased Premises to sign-in a participant.
6.
Preparation and Clean-up. Preparation of the Leased Premises and clean-up of the
Leased Premises shall be the sole responsibility of the Lessee during the Term. The Lessee agrees
that it shall have sufficient staff available on the Leased Premises to assure proper and efficient
preparation and clean-up.
7.
Security. The Lessee shall hire at least one (1) off-duty Westminster police officer
to provide security, and the officer shall be on the Leased Premises during the hours Lessee is open
for business.
8.
Supervision. The Lessee shall provide adequate supervision for Youth Activity
Center participants at all times, which supervisors shall be at least eighteen (18) years of age. The
Lessee shall staff supervisors at a ratio of not less than one (1) supervisor to every twenty-five (25)
Youth Activity Center participants. A background investigation including a police record check
must be performed on all employees assigned to work at City Park Recreation Center. A complete
copy of the results of the background investigation must be provided to and approved by the Lessor
before the employee is assigned to work at City Park Recreation Center. Any use of the swimming
pool area shall occur only with trained lifeguards on scene.
9.
Conduct. Any participants who conduct themselves in an unbecoming manner or
become a nuisance may be suspended or expelled from the Youth Activity Center program and
expelled from the Leased Premises. Thereupon, all privileges of such participant shall be
automatically terminated without proration or refund. At that time, the suspended participant must
wait for a parent(s) or a responsible adult to be notified to pick up him/her immediately. All
participants and staff members are to conduct themselves in a manner deemed appropriate as
agreed upon between the Lessor and the Lessee. Youth Activity Center staff will closely monitor
behavior and dress code.
10.
Injury or Accident. Youth Activity Center staff shall immediately notify City Park
Recreation Center staff and police officers if any injury or accident occurs during the operation of
the Youth Activity Center program.
11.
Entry by Lessor. Lessor shall have access to the Leased Premises at any time and
without notice to the Lessee.
12.
Overloading/Occupancy. The Leased Premises, or the walls or floors thereof, shall
not be endangered by overloading. The Lessee shall take all such action as may be necessary to
3
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prevent the Leased Premises from ever being occupied in excess of City and state limits of
occupancy.
13.
Alterations/Modifications. The Lessee shall not make any alterations to, or
modifications in, on or about the Leased Premises, including the installation or removal of attached
fixtures, without first obtaining the Lessor’s written consent. And, no such alterations or
modifications shall be made, except pursuant to plans submitted by the Lessee and approved by
the City Manager or his designee. All such alterations or modifications shall be done in
conformance with all applicable City, local, state and federal laws and regulations. All such
alterations or modifications shall be made at the Lessee’s sole expense. Further, unless the parties
otherwise agree in writing, the Lessee shall be obligated to restore the Leased Premises to the
original condition existing immediately prior to this Lease, if requested to do so in writing by the
Lessor.
14.
Duty of Care. The Lessee shall exercise reasonable care in the supervision of the
participants and guests in Lessee’s care at all times when they are in, on or about the Leased
Premises.
15.
Damage by Lessee. The Licensee shall reimburse the Lessor for any expense
incurred by it in repairing any damage to the Leased Premises caused by the Lessee, its agents,
contractors, employees, concessionaires, licensees or guests.
16.
Indemnity/Insurance. The Licensee shall indemnify and hold harmless the Lessor
from and against any claims, demands, damages, costs and expenses, including reasonable
attorney’s fees for the defense of such claims and demands, for personal injury or property damage
resulting from any act or omission of the Lessee or its agents, contractors, employees,
concessionaires, licensees or guests arising from the conduct or management of the Lessee’s Youth
Activity Center on the Leased Premises or from its use of the Leased Premises, or from any breach
on the part of the Lessee or its agents, contractors, employees, concessionaires, licensees or guests
of any conditions of this Lease, or from any act or negligence of the Lessee, its agents, contractors,
employees, concessionaires, licensees or guests in, on or upon the Leased Premises. For the
duration of the Term, the Lessee shall carry general commercial liability insurance covering bodily
injury and property damage in a minimum amount of One Million Dollars ($1,000,000). The
Lessor and its officers and employees shall be named as an additional insureds on the policy and
the Lessee shall provide the Lessor with a copy of such insurance policy as evidence of coverage
prior to the start of the Term.
17.
Subletting. The Licensee shall not sublet any portion of the Leased Premises, nor
assign this Lease or any interest therein, without the Lessor’s specific written consent.
18.
Personal Property Taxes. The Lessee shall pay and fully discharge all taxes, special
assessments and governmental charges of every character imposed during the Term on the business
activities or personal property placed by the Lessee in, on or about the Leased Premises. These
taxes include, but are not limited to, the Lessor’s sales and use tax.
4
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19.
Electricity, Heat, Air Conditioning, Natural Gas and Water. The Lessor shall
provide the utilities necessary to operate the Youth Activity Center program, except for so long as
the discontinuance thereof may be reasonably necessary to repair such utilities.
20.
Keys. The Lessor shall provide the Lessee with a reasonable number of keys for
interior and exterior doors, which shall be surrendered upon termination of this Lease.
21.
Personal Property. The Lessor shall have no responsibility or liability for any loss
or damage to any fixtures installed by the Lessee or personal property of the Lessee, its agents,
contractors, employees, concessionaires, licensees or guests.
22.
Flammable/Hazardous Materials. The Lessee shall not store flammable, toxic,
dangerous, hazardous or obnoxious materials anywhere in, on or about the Leased Premises.
23.
Live Animals. The Lessee shall neither bring nor permit the bringing of any live
animals into the Premises, except authorized service animals to the extent permitted by law.
24.
Untenantable Conditions. If the Leased Premises become so damaged by fire,
flood, act of God or any other casualty not caused by the Lessee so as to render the Leased Premises
untenantable, the Lessee may terminate this Lease without further obligation, unless the damage
is repaired by the Lessor within thirty (30) days, in which case the Lease will continue under the
existing terms and conditions.
26.
Insolvency of Lessee. If the Lessee becomes insolvent or is declared bankrupt, the
Lessor may terminate this Lease immediately, and all rights of the Lessee hereunder shall
thereupon terminate.
27.
Peaceable Surrender. At the expiration of the Term, whether by passage of time or
by act of the Lessor as provided in this Lease, the Lessee shall surrender and deliver up the Leased
Premises peaceably to the Lessor. If the Lessee shall remain in possession after termination of this
Lease, the Lessee shall be deemed guilty of a forcible detainer of the Leased Premises under the
statute, and shall be subject to eviction and removal in accordance with state law.
28.
Default. If the Lessor is not in compliance with the terms of this Lease, Lessor
may, upon thirty (30) days prior written notice, terminate the Lease and repossess the Leased
Premises in accordance with state law.
29.
No Waiver. A waiver by either Lessor or Lessee of a breach of this Lease by the
other party does not constitute a continuing waiver or waiver of any subsequent breach of the
Lease.
30.
Designated Representatives. The following persons are hereby designated by the
parties as the persons responsible for the implementation of this Lease. Should notices need to be
sent or problems arise concerning this Lease, the parties agree to contact:
5
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For the Lessee:
Amanda Lau
ABC Entertainment, LLC
891 Jenny Lane
Berthoud, CO 80513
For the Lessor:
Kira Kloser
Parks, Recreation and Libraries
City of Westminster
4800 West 92nd Avenue
Westminster, CO 80031
INSURANCE CERTIFICATES REQUIRED BY THIS LEASE SHALL BE SENT TO PARKS
RECREATION AND LIBRARIES DEPARTMENT, ATTENTION: TIM LACHERMEIER
31.
Colorado Law to Apply. This Lease shall be construed under, and in accordance
with, the laws of the state of Colorado.
32.
Legal Construction. In case any one or more of the provisions contained in this
Lease shall for any reason be held by a court of competent jurisdiction to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any
other provision of the Lease, and this Lease shall be construed as if the invalid, illegal or
unenforceable provision had never been included in the Lease.
33.
Prior Agreements Superseded. This Lease constitutes the sole and only agreement
of the parties and supersedes any prior understandings or written or oral agreements between the
parties respecting the subject matter of same.
34.

Miscellaneous.

i.
The Lessor and Lessee agree to work jointly to develop a survey to gauge the
satisfaction of participants involved in Kids Nite Out to be conducted twice a year or as mutually
agreed to by the parties.
ii.
The Lessee shall provide the Lessor with one hundred (100) passes to Kids Nite
Out per month during the Term to be distributed by the Lessor in its discretion. These passes will
be used by the Lessor to distribute to the community to increase social equity and provide youth
in need the opportunity to attend the program.

6
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IN WITNESS WHEREOF the parties have executed this Lease the day and year first above
written.

LESSOR: CITY OF WESTMINSTER

By:
Mayor
Attest:
By:
City Clerk
Approved as to legal form:

___________________________________
City Attorney’s Office

LESSEE: ABC ENTERTAINMENT, LLC
Amanda Lau

By:
Print Name

Signature
Manager

Title

Attest:
By:
Print Name

Signature

Title
7
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Agenda Item - 8.C.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.

Provide visionary, effective, and collaborative government.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Second Reading of Councillor’s Bill No. 33 Re: Supplemental Appropriation of Federal Grant Funds for the
100th Avenue and Simms Street Intersection Improvement Project

Prepared By:

Debra A. Baskett, Senior Transportation and Mobility Planner

Recommended City Council Action:
Pass Councillor’s Bill No. 33 on second reading to appropriate $1,400,000 in federal grant funds for the 100th Avenue and Simms
Street Intersection Improvement project.

Summary Statement:
The Colorado Department of Transportation (CDOT) received an additional allocation of COVID-19 Surface Transportation
Block Grant (STBG) funding. A portion of the funding was passed through to the Denver Regional Council of Governments
(DRCOG) for allocation to member governments. The grant funding is available at up to 100 percent federal funding, with no
local match for eligible projects.
Staff investigated applying for the COVID-19 relief grant funding to construct the West 100th Avenue and Simms Street
Intersection project, including the addition of a separate bikeway along 100th Avenue from Simms Street to Alkire Street.
DRCOG staff determined the intersection improvements were not eligible for this grant source, however bicycle and
pedestrian improvements were. City Council authorized Staff to apply for funding to construct a separated bike trail on April
12, 2021. Staff submitted a request for funds totaling $1.4M with no matching funds required.
The proposed West 100th Avenue Multimodal Improvements Project has been approved by the DRCOG Board. It will
complement planned roadway improvements by constructing a separated bike and pedestrian trail adjacent to West 100th
Avenue from Simms Street to Alkire Street, and enhancing access to Standley Lake Regional Park.
The federal funds for this project are administered by CDOT. An Intergovernmental Agreement (IGA) between CDOT and
the City of Westminster will memorialize the funding requirements of the project.
City Council unanimously passed Councillor’s Bill No. 33 on first reading by a vote of (6 to 0) on August 23, 2021.

Fiscal Impact:
$0 in expenditures.

Source of Funds:
$1,400,000 in Federal STBG Pandemic Relief Funds.
Respectfully submitted,
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Donald M. Tripp
City Manager

ATTACHMENTS:
Description
Councillor’s Bill No. 33 Re: Supplemental Appropriation of Federal Grant
Funds for the 100th Avenue and Simms Street Intersection Improvement
Project

Upload Date

Type

9/6/2021

Ordinance
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BY AUTHORITY
ORDINANCE NO.

4090

COUNCILLOR'S BILL NO.

SERIES OF 2021

33

INTRODUCED BY COUNCILLORS

Smith, Seymour

A BILL
FOR AN ORDINANCE AMENDING THE 2021 BUDGET OF THE GENERAL CAPITAL
IMPROVEMENT FUND AND AUTHORIZING A SUPPLEMENTAL APPROPRIATION
FROM THE 2021 ESTIMATED REVENUES IN THE FUND
THE CITY OF WESTMINSTER ORDAINS:
Section 1. The 2021 appropriation for the General Capital Improvement Fund initially appropriated
by Ordinance No. 4048 is hereby increased by $1,400,000. This appropriation is for the Denver Regional
Council of Governments Surface Transportation Block Grant.
Section 2. The $1,400,000 increase shall be allocated to City Revenue and Expense accounts as
described in the City Council Agenda, dated August 23, 2021 (a copy of which may be obtained from the
City Clerk) increasing City fund budgets as follows:
General Capital Improvement Fund

$1,400,000

Section 3 – Severability. The provisions of this Ordinance shall be considered as severable. If any
section, paragraph, clause, word, or any other part of this Ordinance shall for any reason be held to be
invalid or unenforceable by a court of competent jurisdiction, such part shall be deemed as severed from
this ordinance. The invalidity or unenforceability of such section, paragraph, clause, or provision shall not
affect the construction or enforceability of any of the remaining provisions, unless it is determined by a
court of competent jurisdiction that a contrary result is necessary in order for this Ordinance to have any
meaning whatsoever.
Section 4. This ordinance shall take effect upon its passage after the second reading.
Section 5. This ordinance shall be published in full within ten days after its enactment.
INTRODUCED, PASSED ON FIRST READING, AND TITLE AND PURPOSE
PUBLISHED this 23rd day of August, 2021.

ORDERED

PASSED, ENACTED ON SECOND READING, AND FULL TEXT ORDERED PUBLISHED
this 13th day of September, 2021.
ATTEST:
Mayor
City Clerk
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Agenda Item - 10.A.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Cultivate a thriving, inclusive, and engaged community through access to opportunity and a resilient and diverse
economy.
Provide visionary, effective, and collaborative government.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Public Hearing on the Proposed 2022 Budget

Prepared By:

Chris M. Lindsey, Assistant City Manager

Recommended City Council Action:
Hold a public hearing on the 2022 Proposed Budget and receive community feedback. The public may participate in this Public
Hearing in one of four ways:
Email your written testimony by 12:00 p.m. (noon) the day of the meeting to: PublicHearing_Item10A@cityofwestminster.us;
Leave a recorded message to be played during the Public Hearing by calling (303) 706-3111 by 12:00 p.m. (noon) the day of
the meeting;
Join the virtual sign-up list to give live testimony during the Public Hearing by emailing the City Clerk’s Office
at cityclerk@cityofwestminster.us by 12:00 p.m. (noon) the day of the meeting; or
Attend and sign up to speak in person

Summary Statement:
Development of the Proposed 2022 Budget has been completed.
The proposed budget was made publicly available on the City’s website on September 2, 2021 at
https//www.cityofwestminster.us/budget.
Pursuant to City Charter, City Council will adopt the 2022 Budget by no later than October 25, 2021.

Fiscal Impact:
$0 in expenditures.

Source of Funds:
Not applicable.

Policy Issue(s):
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Should the City Council hold a public hearing to consider community requests, comments, and suggestions as they pertain to the
Proposed 2022 Budget?

Alternative(s):
City Council could choose to not conduct a public hearing at this time. This is not recommended as providing the public an
opportunity for input in the budget development process plays an important role in assuring that the budget reflects community
needs. In addition, a public hearing on the budget is required by the City Charter.

Background Information:
A public hearing to receive input on the 2022 Budget is set for the September 13, 2021 City Council meeting. The intent of
this public hearing is to receive community requests, comments, and suggestions.
While City Council would normally receive a two-year budget, Staff recommended and City Council agreed that preparation of a
one-year budget is the most appropriate and prudent course of action given the ongoing COVID-19 pandemic and the economic
challenges that continue to be present during this public health crisis.
Holding a public hearing on the 2022 Budget supports all of the City's Strategic Plan goals: foster and maintain a beautiful,
desirable, safe, and environmentally responsible City; cultivate a thriving, inclusive, and engaged community through access to
opportunity and a resilient and diverse economy; provide visionary, effective, and collaborative government; and advance the City’s
long-term sustainability to provide ongoing excellence in City services and a well-planned community that meets the needs of
residents now and in the future.
Respectfully submitted,

Donald M. Tripp
City Manager
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Agenda Item - 10.B.

Agenda Memorandum
City Council Meeting
September 13, 2021

Cultivate a thriving, inclusive, and engaged community through access to opportunity and a resilient and diverse
economy.
Provide visionary, effective, and collaborative government.
Subject:

Resolution No. 34 Re: 2021 Private Activity Bond Allocation and Assignment

Prepared By:

Chase Evans, Real Estate and Development Administrator

Recommended City Council Action:
Adopt Resolution No. 34 authorizing the assignment of $6,272,751 of the City's Private Activity Bond allocation from the federal
government for 2021 to the Colorado Housing and Finance Authority for the qualified purposes set forth in the resolution and
authorize the Mayor and City Attorney to execute the attached required documents.

Summary Statement:
The City's 2021 Private Activity Bond (PAB) allocation from the federal government is $6,272,751. This allocation needs to
be assigned no later than September 15, 2021, or it will revert to the State of Colorado for projects to be determined by the
Department of Local Affairs (DOLA).
The attached resolution has been reviewed and approved by the City Attorney's Office and is ready for City Council's formal
action. This resolution will assign the allocation to Colorado Housing and Finance Authority (CHFA).

Fiscal Impact:
$0 in expenses.

Source of Funds:
Not applicable.

Policy Issue(s):
Should City Council assign the City's 2021 PAB allocation to CHFA?

Alternative(s):
City Council could choose to take no action and allow the City's allocation to revert to the State of Colorado. This option is
not recommended as CHFA can administer the City's PAB capacity to support a first-time homebuyer program that
will specifically assist borrowers in Westminster.
City Council could allocate the City's PAB capacity to CHFA as recommended by Staff.

Background Information:
When cities intend to issue tax-exempt bonds to finance certain eligible private activities as allowed by the Internal Revenue Code,
they can do so only to the extent they have received a PAB allocation from the federal government. Each year, the City receives an
allocation of private activity bonds to use towards bond financing of certain eligible private activities as defined by federal law. The
issuance of low-interest, tax-exempt bonds can save developers and the City from the higher costs of commercial financing and
can provide significant savings to a project. Qualified purposes of the bonds include:
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Single-family mortgage revenue bonds sold by local and state agencies for mortgages to serve low- and moderate-income
people.
Mortgage Credit Certificates, which is a bond allocation for qualified homebuyers.
Manufacturing "small issue" industrial development bonds not to exceed $10,000,000 for construction of manufacturing
facilities that produce goods.
Qualified redevelopment bonds for acquiring property in blighted areas, preparing land for redevelopment, and relocating
occupants of structures on the acquired property.
Exempt facility bonds for hazardous waste facilities, solid waste disposal facilities, water and sewer facilities, mass
commuting facilities, local district heating and cooling facilities, local electric energy or gas facilities, and multifamily housing
bonds.
Qualified 501(c)(3) bonds for use by non-profit hospitals and private universities.
If the City's PAB allocation is not specifically designated to a project by September 15, 2021, federal law allows the allocation to be
carried forward by the State and preserved through February 15 of the following year. By February 15, 2022, a specific assignment
of the allocation must be made or the State will lose the PAB allocation, and it will revert to the federal government. To realize the
greatest impact for the City, it is important that the City act to assign this allocation.
CHFA is prepared for the City to assign the City's PAB capacity for the purpose of supporting a single-family home ownership
program known as FirstStep. The CHFA program mirrors the Internal Revenue Service PAB program requirements:
Borrowers must be a first-time homebuyer (cannot have owned their primary residence in the last three years) or a qualified
(honorably or generally discharged) veteran;
Borrowers must reside in the home as their primary residence;
Borrowers must meet the program income and purchase price limits; and
Borrowers may be required to pay Recapture Tax (CHFA reimburses any borrower who is subject to Recapture Tax).
Upon receipt of the PAB assignment, CHFA will create a set-aside for 12 months within the FirstStep program that is equivalent to
the City's 2021 PAB allocation of $6,272,751. Any homebuyers who meet the above requirements and are purchasing their first
home within the City will have their loans funded from this set-aside. Applicants must participate in a homebuyer education course
provided by a CHFA-approved provider. The loans provided are 30-year Federal Housing Administration (FHA) mortgages.
Depending on the homebuyer's credit and qualifications, they may also be eligible to procure down payment assistance through
CHFA. Each buyer is required to bring at least $1,000 to closing.
At the end of the 12 months, any unused funds may be incorporated in to the general FirstStep program to be used anywhere in the
State of Colorado. Based on demand and the City's past participation in the FirstStep program, CHFA is confident that the full
amount will be expended within the 12-month period. When the City assigned its allocation to this program for use during the 2020
calendar year, $13.1 million in tax exempt mortgages were made to Westminster residents, which represented 45 households at an
average median gross annual income of $65,608.
This activity represents a significant investment in affordable home ownership that would not have been possible without CHFA's
partnership and the ability to leverage resources. The City will receive another allocation of PAB in December 2021, providing
additional opportunity to assist any newly proposed projects. Alternatively, if CHFA does not fully expend the 2021 allocation in
mortgage assistance, it may also be applied to any multifamily rental development in Westminster that receives the State 4% Low
Income Housing Tax Credit (LIHTC) award.
Between 2012 and 2020 in the City of Westminster, 325 loans have been issued through this first-time homebuyer mortgage
assistance program for a total amount of $72.5 million. During this same period, three multifamily properties have been developed,
generating 403 units of affordable housing with a total bond amount of $53.7 million.
Assigning the City's 2021 PAB to CHFA supports the City's Strategic Plan goal of providing visionary, effective, and collaborative
government, as the assignment supports the City's regional partnership with CHFA and leverages greater mortgage
investments. The PAB assignment also supports the goals of cultivating a thriving, inclusive, and engaged community through
access to opportunity and a resilient and diverse economy, by addressing the need for homebuyer assistance and providing
opportunities to maintain and further a balanced housing strategy for the City.
Respectfully submitted,
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Donald M. Tripp
City Manager

ATTACHMENTS:
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Certificate of Assignment of Private Activity Bond Allocation
Resolution No. 34 Re: 2021 Private Activity Bond Allocation and Assignment
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Type
Attachment
Resolution
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CERTIFICATE OF THE CITY OF WESTMINSTER, COLORADO
CONCERNING ASSIGNMENT OF
PRIVATE ACTIVITY BOND VOLUME CAP ALLOCATION
I, the undersigned, hereby certify that I am a duly chosen, qualified and City Attorney of
the City of Westminster, Colorado (the “City”), and that:
1.
The City, a Colorado Home Rule Municipality, is a public body politic and
corporate, duly organized and existing under the constitution and laws of the State of Colorado.
2.
The City has been previously notified that, pursuant to Section 24-32-1706 of the
Colorado Private Activity Bond Ceiling Allocation Act, Part 17 of Article 32 of Title 24,
Colorado Revised Statutes (the “Allocation Act”), it has an allocation of the State ceiling (as
defined in the Allocation Act) for 2021 in the amount of $6,272,751 (the “2021 Allocation”).
3.
Attached hereto as Exhibit A is a true and correct copy of a resolution and the
related minutes thereto (the “Resolution”) authorizing the assignment to the Colorado Housing
and Finance Authority (the “Authority”) of all or a portion of the 2021 Allocation in an amount
equal to $6,272,751 (the “Assigned Allocation”), and authorizing the execution and delivery of
an Assignment of Allocation dated as of September 14, 2021 (the “Assignment of Allocation”)
between the City and the Authority in connection therewith, which Resolution was duly adopted
by the City Council of the City (the “City Council”) at a meeting thereof held on September 13,
2021, at which meeting a quorum was present and acting throughout and which Resolution has
not been revoked, rescinded, repealed, amended or modified and is in full force and effect on the
date hereof.
4.
The meeting of the City Council at which action has been taken with respect to
the Assignment of Allocation was a regular meeting properly called and open to the public at all
times.
5.
With respect to the Assigned Allocation, the City has not heretofore: (a) issued
private activity bonds; (b) assigned the Assigned Allocation to another “issuing authority,” as
defined in the Allocation Act; (c) made a mortgage credit certificate election; or (d) treated the
Assigned Allocation as an allocation for a project with a carryforward purpose, as defined in the
Allocation Act.
6.
The Assignment of Allocation, attached hereto as Exhibit B, is in the form
presented to and approved by the City Council at the meeting thereof held on September 13,
2021.
7.
On or before the date hereof, counterparts of the Assignment of Allocation were
officially executed by the Mayor and the City Clerk of the City. On the date of such signing,
such persons were the duly sworn, qualified and acting officers of the City authorized to execute
the Assignment of Allocation and holding the offices of the Mayor and City Clerk, respectively.
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8.
The City has authorized the execution, delivery and due performance of the
Assignment of Allocation, and the execution and delivery of the Assignment of Allocation and
the compliance by the City with the provisions thereof, will not, to the best of my knowledge,
conflict with or constitute on the part of the City a breach of or a default under any existing
Colorado law, City resolution, court or administrative regulation, decree or order or any
agreement or other instrument to which the City is subject or by which it is bound.
9.
To the best of my knowledge, there does not exist any action, suit, proceeding or
investigation pending, or threatened against the City, contesting (a) the corporate existence of the
City, (b) the title of its present officers or any of them to their respective offices, including,
without limitation, the members of the City Council, (c) the validity of the Assignment of
Allocation or (d) the power of the City to execute, deliver or perform the Assignment of
Allocation.
10.
No referendum petition has been filed concerning the Resolution; and to the best
of my knowledge none is being circulated or planned for circulation.
WITNESS my hand and the seal of the City this September 14, 2021.

____________________________________
City Attorney

2
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RESOLUTION
RESOLUTION NO. 34

INTRODUCED BY COUNCILORS

SERIES OF 2021

_____________________________

A RESOLUTION AUTHORIZING ASSIGNMENT TO THE COLORADO HOUSING AND
FINANCE AUTHORITY OF A PRIVATE ACTIVITY BOND ALLOCATION OF CITY OF
WESTMINSTER PURSUANT TO THE COLORADO PRIVATE ACTIVITY BOND CEILING
ALLOCATION ACT
WHEREAS, the City of Westminster is authorized and empowered under the laws of the State of
Colorado (the "State") to issue revenue bonds for the purpose of financing qualified residential rental
projects for low- and moderate-income persons and families; and
WHEREAS, the City of Westminster is authorized and empowered under the laws of the State to
issue revenue bonds for the purpose of providing single-family mortgage loans to low- and moderateincome persons and families; and
WHEREAS, the Internal Revenue Code of 1986, as amended (the "Code"), restricts the amount of
tax-exempt bonds ("Private Activity Bonds") which may be issued in the State to provide such mortgage
loans and for certain other purposes; and
WHEREAS, pursuant to the Code, the Colorado legislature adopted the Colorado Private Activity
Bond Ceiling Allocation Act, Part 17 of Article 32 of Title 24, Colorado Revised Statutes (the "Allocation
Act"), providing for the allocation of the State Ceiling among the Colorado Housing and Finance Authority
(the "Authority") and other governmental units in the State, and further providing for the assignment of
such allocations from such other governmental units to the Authority; and
WHEREAS, pursuant to an allocation under Section 24-32-1706 of the Allocation Act, the City of
Westminster has an allocation of the 2021 State Ceiling for the issuance of a specified principal amount of
Private Activity Bonds prior to September 15, 2021 (the "2021 Allocation"); and
WHEREAS, the City of Westminster has determined that, in order to increase the availability of
adequate affordable housing for low- and moderate-income persons and families within the City and
elsewhere in the State, it is necessary or desirable to provide for the utilization of all or a portion of the
2021 Allocation; and
WHEREAS, the City of Westminster has determined that the 2021 Allocation, or a portion thereof,
can be utilized most efficiently by assigning it to the Authority to issue Private Activity Bonds for the
purpose of financing one or more multi-family rental housing projects for low- and moderate-income
persons and families or to issue Private Activity Bonds for the purpose of providing single-family mortgage
loans to low- and moderate-income persons and families ("Revenue Bonds") or for the issuance of mortgage
credit certificates; and
WHEREAS, the City Council of the City of Westminster has determined to assign $6,272,751 of
its 2021 Allocation to the Authority, which assignment is to be evidenced by an Assignment of Allocation
between the City of Westminster and the Authority (the "Assignment of Allocation").
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Westminster as
follows:
1.
The assignment to the Authority of $6,272,751 of the City of Westminster's 2021
Allocation be and hereby is approved.

1
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2.
The form and substance of the Assignment of Allocation be and hereby are approved;
provided, however, that the City Council be and hereby is authorized to make such technical variations,
additions or deletions in or to such Assignment of Allocation as they shall deem necessary or appropriate
and not inconsistent with the approval thereof by this resolution.
3.
The Mayor of the City of Westminster be and hereby is authorized to execute and deliver
the Assignment of Allocation on behalf of the City of Westminster and to take such other steps or actions
as may be necessary, useful or convenient to affect the aforesaid assignment in accordance with the intent
of this resolution.
4.
If any section, paragraph, clause, or provision of this resolution shall for any reason be held
to be invalid or unenforceable, the invalidity or unenforceability of such section, paragraph, clause, or
provision shall not affect any of the remaining provisions of this resolution.
5.

This resolution shall be in full force and effect upon its passage and approval.

PASSED, ADOPTED AND APPROVED this 13th day of September, 2021.
_______________________________
Mayor
ATTEST:

APPROVED AS TO LEGAL FORM:

______________________________
City Clerk

_______________________________
City Attorney

2
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Exhibit B

This Assignment of Allocation (the "Assignment"), dated this
day of September ,
14
2021, is between the City of __________________,
Colorado
(the
"Assignor" or the
Westminster
"Jurisdiction") and Colorado Housing and Finance Authority (the "Assignee").
WITNESSETH:
WHEREAS, the Assignor and the Assignee are authorized and empowered under the laws of the
State of Colorado (the "State") to issue revenue bonds for the purpose of providing single- family
mortgage loans to low- and moderate-income persons and families; and
WHEREAS, the Internal Revenue Code of 1986, as amended (the "Code"), restricts the amount of
tax-exempt bonds ("Private Activity Bonds") which may be issued in the State to finance such
projects and for certain other purposes (the "State Ceiling"); and
WHEREAS, pursuant to the Code, the Colorado legislature adopted the Colorado Private Activity
Bond Ceiling Allocation Act, Part 17 of Article 32 of Title 24, Colorado Revised Statutes (the
"Allocation Act"), providing for the allocation of the State Ceiling among the Assignee and other
governmental units in the State, and further providing for the assignment of allocations from
such other governmental units to the Assignee; and
WHEREAS, pursuant to an allocation under Section 24-32-1706 of the Allocation Act, the Assignor
has an allocation of the 2021 State Ceiling for the issuance of a specified principal amount of
Private Activity Bonds prior to September 15, 2021, (the "2021 Allocation"); and
WHEREAS, the Assignor has determined that, in order to increase the availability of adequate
affordable rental housing for low- and moderate-income persons and families within the
Jurisdiction, Colorado and elsewhere in the State, it is necessary or desirable to provide for the
utilization of all or a portion of the 2021 Allocation; and
WHEREAS, the Assignor has determined that the 2021 Allocation, or a portion thereof, can be
utilized most efficiently by assigning it to the Assignee to issue Private Activity Bonds for the
purpose of financing one or more multifamily rental housing projects for low- and moderateincome persons and families or to issue Private Activity Bonds for the purpose of providing singlefamily mortgage loans to low- and moderate-income persons and families ("Revenue Bonds"),
and the Assignee has expressed its willingness to attempt to issue Revenue Bonds with respect
to the 2021 Allocation assigned herein; and
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WHEREAS, the City Council of the Assignor has determined to assign to the Assignee all or a
portion of its 2021 Allocation, and the Assignee has agreed to accept such assignment, which is
to be evidenced by this Assignment.
NOW, THEREFORE, in consideration of the premises and the mutual promises hereinafter set
forth, the parties hereto agree as follows:
1. The Assignor hereby assigns to the Assignee $ 6,272,751
of its 2021 Allocation (the
“Assigned Allocation”), subject to the terms and conditions contained herein. The Assignor
represents that it has received no monetary consideration for said assignment.
2. The Assignee hereby accepts the assignment to it by the Assignor of the Assigned Allocation,
subject to the terms and conditions contained herein. The Assignee agrees to use its best efforts
to issue and sell Revenue Bonds in an aggregate principal amount equal to or greater than the
Assigned Allocation, in one or more series, and to make proceeds of such Revenue Bonds
available from time to time for a period of one (1) year from the date of this Assignment to
finance multi-family rental housing projects located in the Jurisdiction, or to issue Revenue Bonds
for the purpose of providing single-family mortgage loans to low- and moderate income persons
and families in the Jurisdiction.
3. The Assignor hereby consents to the election by the Assignee, if the Assignee in its discretion
so decides, to treat all or any portion of the Assigned Allocation as an allocation for a project with
a carryforward purpose or to make a mortgage credit certificate election, in lieu of issuing
Revenue Bonds.
4. The Assignor and Assignee each agree that it will take such further action and adopt such
further proceedings as may be required to implement the terms of this Assignment.
5. Nothing contained in this Assignment shall obligate the Assignee to finance any particular
multi-family rental housing project located in the Jurisdiction or elsewhere or to finance singlefamily mortgage loans in any particular amount or at any particular interest rate or to use any
particular percentage of the proceeds of its Revenue Bonds to provide mortgage loans or
mortgage credit certificates to finance single-family housing facilities in the Jurisdiction, provided
that any Revenue Bond proceeds attributable to the Assigned Allocation shall be subject to
paragraph 2 above.
6. This Assignment is effective upon execution and is irrevocable.
7. Counterparts. This Assignment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which together will constitute one and the same instrument.
Delivery of an executed counterpart of a signature page of this Assignment by electronic image
scan transmission will be effective as delivery of a manually executed counterpart of the
Assignment.

2
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IN WITNESS WHEREOF, the parties hereto have duly executed this Assignment on the date first
written above.
City of Westminster

, Colorado

By:
Name:
Title: Mayor

COLORADO HOUSING AND FINANCE
AUTHORITY

By:
Name:
Title:

3
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Agenda Item - 10.C.

Agenda Memorandum
City Council Meeting
September 13, 2021

Provide visionary, effective, and collaborative government.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Resolution No. 35 Re: Authorization of an Intergovernmental Agreement with the Colorado Department of
Transportation for the Westminster Multimodal Safety Improvements Project

Prepared By:

Heath Klein, Transportation Engineer
Kristina Evanoff, Transportation and Mobility Planner

Recommended City Council Action:
1. Adopt Resolution No. 35 authorizing the City Manager to execute an Intergovernmental Agreement between the City of
Westminster and the Colorado Department of Transportation pertaining to the administration of $199,266 in federal funds,
supported by a local match of $49,816, for a project total of $249,082 to be used for the Westminster Multimodal Safety
Improvements project.
2. Authorize the payment of $49,816 to the project as part of the local agency matching funds requirement.

Summary Statement:
In January 2020, Staff applied for the Colorado Department of Transportation (CDOT) Transportation Alternatives Program
(TAP) grant to request funding for the implementation of transportation infrastructure safety, accessibility, and connectivity
improvements at nine locations in Westminster, see Attachment 1. The City was notified in March 2020 that Westminster’s
proposed project (Westminster Multimodal Safety Improvements project) was selected to receive grant funding.
$199,266 in federal funding was awarded to the City by CDOT and is supported by a City contribution of $49,816 for the
grant-required local matching funds.
The grant funding will be used to procure materials and consultant services to install transportation infrastructure
improvements, including completing sidewalk gaps, adding crosswalks, rapid flashing beacons, a pedestrian refuge median,
and accessible curb ramps as shown in Attachment 1.
The federal grant funds for this project are administered by CDOT. An Intergovernmental Agreement (IGA) between CDOT
and the City of Westminster will memorialize the funding requirements of the project.

Fiscal Impact:
$49,816

Source of Funds:
$ 49,816 in Westminster local match (Sidewalk Connection Program account)
$199,266 in CDOT TAP grant revenue (federal funds)
$249,082 in total funding commitments

Policy Issue(s):
Should City Council adopt Resolution No. 35 to authorize the City Manager to execute an IGA with CDOT for the Westminster
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Multimodal Safety Improvements project; thereby, committing the City to $49,816 in local match expenditures, and formalize the
federal funds to be received from CDOT, administrators of the federal grant?

Alternative(s):
City Council could choose not to authorize the City Manager to execute an IGA with CDOT. This is not recommended as this
project will provide important connectivity, safety, and accessibility improvements at key locations in Westminster, with many of the
improvements addressing safety and connectivity requests from residents and businesses.

Background Information:
The CDOT TAP, a federally-funded program, was created to fund transportation improvement projects that expand travel choice,
strengthen the local economy, improve quality of life, and protect the environment. The TAP has historically funded many projects
that enhance non-motorized forms of transportation like biking and walking.
In January 2020, Staff applied to the CDOT TAP fiscal year 2021-2023 grant opportunity. On March 20, 2020, Staff was notified
that the City’s Westminster Multimodal Safety Improvements project was selected to receive $199,266 in federal grant funds,
supported by the City’s local match of $49,816.
As shown on the map in Attachment 1, the grant funds will be used to implement transportation infrastructure improvements at nine
locations in Westminster to provide safer and more accessible multimodal transportation connections to local and regional trails
and parks, schools, medical services, neighborhoods, and other key local and regional destinations. The improvements also
provide "first and last mile" access and connections to transit, support healthy and active transportation options, provide improved
access to opportunity, and reduce environmental impacts with improved access to active transportation modes. The project is
comprised of improvements which include completing sidewalk gaps, adding crosswalks, rapid flashing beacons, a pedestrian
refuge median, and accessible curb ramps. Many of these improvements will address safety and connectivity concerns expressed
by residents and businesses. The project also supports statewide, regional, and local goals, including those identified in
Westminster’s Transportation and Mobility Plan, to achieve a safer and more connected and accessible transportation system.
The grant funds will be used for the tasks and materials associated with the construction and installation of the improvements. The
procurement of the infrastructure, materials, and contractor services is anticipated to begin in late 2021/early 2022, with installation
on-going throughout 2022 and into 2023 and an anticipated project completion in late 2023.
The federal grant funds for this project are administered by CDOT. The purpose of the proposed IGA with CDOT is to obligate the
federal funds for the project, recognize the City’s local match commitment, and to establish the federal requirements associated
with the expenditure.
The acceptance and supplemental appropriation of the awarded TAP grant funds for the Westminster Multimodal Safety
Improvements project were approved by City Council during the August 24, 2020 City Council meeting (first reading of the quarterly
supplemental appropriation, Councillor’s Bill No. 28) and September 14, 2020 City Council meeting (second reading).
Authorization of an IGA with CDOT and implementation of the associated grant-funded project supports all the City’s Strategic
Plan goals, specifically addressing the goal of Advance the City’s Long-Term Sustainability to Provide Ongoing Excellence in City
Services and a Well-Planned Community that Meets the Needs of Residents Now and in the Future through the implementation of
improvements that provide a safer and more accessible and connected transportation network for all users. The IGA also supports
the Strategic Plan goal of Provide Visionary, Effective, and Collaborative Government through the pursuit of innovative revenue
strategies to fund key transportation improvement projects and utilizing regional and state funding and partnerships opportunities to
create a safer and more connected and accessible transportation system.
Respectfully submitted,

Donald M. Tripp
City Manager

ATTACHMENTS:
Description
Resolution No. 35 Re: Authorization of an Intergovernmental Agreement with
the Colorado Department of Transportation for the Westminster Multimodal
Safety Improvements Project
IGA Between CDOT and Westminster for the Westminster Multimodal
Safety Improvements Project
Attachment 1: Improvement Locations Map

Upload Date

Type

9/2/2021

Resolution

9/2/2021

Attachment

8/30/2021

Map
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RESOLUTION
RESOLUTION NO.

35

INTRODUCED BY COUNCILLORS

SERIES OF 2021
A RESOLUTION
AUTHORIZING AN INTERGOVERNMENTAL AGREEMENT BETWEEN THE CITY OF
WESTMINSTER AND THE COLORADO DEPARTMENT OF TRANSPORTATION RELATED
TO THE WESTMINSTER MULTIMODAL SAFETY IMPROVEMENTS PROJECT
WHEREAS, Section 18(2)(a) of Article XIV of the Colorado Constitution as well as Sections
29-1-201, et seq., and 29-20-205, C.R.S., authorize and encourage governments to cooperate by contracting
with one another for their mutual benefit; and
WHEREAS, the intergovernmental agreement, attached hereto and incorporated herein, identifies
local funding obligations of the City of Westminster and funding obligations administered by the Colorado
Department of Transportation for the Westminster Multimodal Safety Improvements Project in the City of
Westminster (“Intergovernmental Agreement”); and
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
WESTMINSTER:
1.
The Intergovernmental Agreement is hereby approved in substantially the same form with
minor changes as may be approved by the City Attorney; and
2.
The City Manager is hereby authorized to execute and the City Clerk to attest the
Intergovernmental Agreement in substantially the same form as attached with minor revisions as may be
approved by the City Attorney.
PASSED AND ADOPTED this 13th day of September, 2021.
ATTEST:

City Clerk

Mayor
APPROVED AS TO LEGAL FORM:

City Attorney’s Office
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STATE OF COLORADO INTERGOVERNMENTAL AGREEMENT
Signature and Cover Page
State Agency
Department of Transportation
Local Agency
CITY OF WESTMINSTER
Agreement Description
Westminster Multimodal Safety Improvements

Agreement Routing Number
21-HA1-XC-00139
Agreement Effective Date
The later of the effective date or
June 16, 2021
Agreement Expiration Date
June 15, 2031

Project #
TAP M356-032 (23680)

Agreement Maximum Amount
$249,082.00

Region #
1

Contract Writer
DZ

THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT
Each person signing this Agreement represents and warrants that he or she is duly authorized to execute this
Agreement and to bind the Party authorizing his or her signature.
LOCAL AGENCY
STATE OF COLORADO
CITY OF WESTMINSTER
Jared S. Polis, Governor
Department of Transportation
Shoshana M. Lew, Executive Director
___________________________________________
Signature
___________________________________________
By: (Print Name and Title)

___________________________________________
Stephen Harelson, P.E., Chief Engineer

Date: _________________________

Date: _________________________

2nd State or Local Agency Signature if Needed

LEGAL REVIEW
Philip J. Weiser, Attorney General

___________________________________________
Signature

___________________________________________
Assistant Attorney General

___________________________________________
By: (Print Name and Title)

___________________________________________
By: (Print Name and Title)

Date: _________________________

Date: _________________________

In accordance with §24-30-202 C.R.S., this Agreement is not valid until signed and dated below by the State
Controller or an authorized delegate.
STATE CONTROLLER
Robert Jaros, CPA, MBA, JD
By: ___________________________________________
Department of Transportation
Effective Date: _____________________
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1.

PARTIES

This Agreement is entered into by and between Local Agency named on the Signature and Cover Page for this
Agreement (“Local Agency”), and the STATE OF COLORADO acting by and through the State agency named
on the Signature and Cover Page for this Agreement (the “State” or “CDOT”). Local Agency and the State agree
to the terms and conditions in this Agreement.
2.

TERM AND EFFECTIVE DATE

A. Effective Date
This Agreement shall not be valid or enforceable until the Effective Date, and Agreement Funds shall be
expended within the dates shown in Exhibit C for each respective phase (“Phase Performance Period(s)”).
The State shall not be bound by any provision of this Agreement before the Effective Date, and shall have
no obligation to pay Local Agency for any Work performed or expense incurred before 1) the Effective Date
of this original Agreement; 2) before the encumbering document for the respective phase and the official
Document Builder Generated
Rev. 04/22/2020
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Notice to Proceed for the respective phase; or 3) after the Final Phase Performance End Date, as shown in
Exhibit C. Additionally, the State shall have no obligation to pay Local Agency for any Work performed or
expense incurred after the Agreement Expiration Date or after required billing deadline specified in §7.B.i.e.,
the expiration of Multimodal Transportation Options Funding (“MMOF”) if applicable, whichever is sooner.
The State’s obligation to pay Agreement Funds exclusive of MMOF will continue until the Agreement
Expiration Date. If Agreement Funds expire before the Agreement Expiration Date, then no payments will
be made after expiration of Agreement Funds.
B. Initial Term
The Parties’ respective performances under this Agreement shall commence on the Agreement Effective
Date shown on the Signature and Cover Page for this Agreement and shall terminate on June 15, 2031 as
shown on the Signature and Cover Page for this Agreement, unless sooner terminated or further extended in
accordance with the terms of this Agreement.
C. Early Termination in the Public Interest
The State is entering into this Agreement to serve the public interest of the State of Colorado as determined
by its Governor, General Assembly, or Courts. If this Agreement ceases to further the public interest of the
State, the State, in its discretion, may terminate this Agreement in whole or in part. This subsection shall not
apply to a termination of this Agreement by the State for breach by Local Agency, which shall be governed
by §14.A.i.
i.

Method and Content
The State shall notify Local Agency of such termination in accordance with §16. The notice shall specify
the effective date of the termination and whether it affects all or a portion of this Agreement.

ii. Obligations and Rights
Upon receipt of a termination notice for termination in the public interest, Local Agency shall be subject
to §14.A.i.a
iii. Payments
If the State terminates this Agreement in the public interest, the State shall pay Local Agency an amount
equal to the percentage of the total reimbursement payable under this Agreement that corresponds to the
percentage of Work satisfactorily completed and accepted, as determined by the State, less payments
previously made. Additionally, if this Agreement is less than 60% completed, as determined by the State,
the State may reimburse Local Agency for a portion of actual out-of-pocket expenses, not otherwise
reimbursed under this Agreement, incurred by Local Agency which are directly attributable to the
uncompleted portion of Local Agency’s obligations, provided that the sum of any and all reimbursement
shall not exceed the maximum amount payable to Local Agency hereunder.
3.

AUTHORITY

Authority to enter into this Agreement exists in the law as follows:
A. Federal Authority
Pursuant to Title I, Subtitle A, of the “Fixing America’s Surface Transportation Act” (FAST Act) of 2015,
and to applicable provisions of Title 23 of the United States Code and implementing regulations at Title 23
of the Code of Federal Regulations, as may be amended, (collectively referred to hereinafter as the
“Federal Provisions”), certain federal funds have been and are expected to continue to be allocated for
transportation projects requested by Local Agency and eligible under the Surface Transportation
Improvement Program that has been proposed by the State and approved by the Federal Highway
Administration (“FHWA”).
B. State Authority
Pursuant to CRS §43-1-223 and to applicable portions of the Federal Provisions, the State is responsible for
the general administration and supervision of performance of projects in the Program, including the
administration of federal funds for a Program project performed by a Local Agency under a contract with the
State. This Agreement is executed under the authority of CRS §§29-1-203, 43-1-110; 43-1-116, 43-2Document Builder Generated
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101(4)(c) and 43-2-104.5.
4.

PURPOSE

The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to CDOT’s Stewardship
Agreement with the FHWA.
5.

DEFINITIONS

The following terms shall be construed and interpreted as follows:
A. “Agreement” means this agreement, including all attached Exhibits, all documents incorporated by
reference, all referenced statutes, rules and cited authorities, and any future modifications thereto.
B. “Agreement Funds” means the funds that have been appropriated, designated, encumbered, or otherwise
made available for payment by the State under this Agreement.
C. “Award” means an award by a Recipient to a Subrecipient funded in whole or in part by a Federal Award.
The terms and conditions of the Federal Award flow down to the Award unless the terms and conditions of
the Federal Award specifically indicate otherwise.
D. “Budget” means the budget for the Work described in Exhibit C.
E. “Business Day” means any day in which the State is open and conducting business, but shall not include
Saturday, Sunday or any day on which the State observes one of the holidays listed in §24-11-101(1) C.R.S.
F. “Consultant” means a professional engineer or designer hired by Local Agency to design the Work Product.
G. “Contractor” means the general construction contractor hired by Local Agency to construct the Work.
H. “CORA” means the Colorado Open Records Act, §§24-72-200.1 et. seq., C.R.S.
I.

“Effective Date” means the date on which this Agreement is approved and signed by the Colorado State
Controller or designee, as shown on the Signature and Cover Page for this Agreement.

J.

“Evaluation” means the process of examining Local Agency’s Work and rating it based on criteria
established in §6, Exhibit A and Exhibit E.

K. “Exhibits” means the following exhibits attached to this Agreement:
i. Exhibit A, Statement of Work.
ii. Exhibit B, Sample Option Letter.
iii. Exhibit C, Funding Provisions
iv. Exhibit D, Local Agency Resolution
v. Exhibit E, Local Agency Contract Administration Checklist
vi. Exhibit F, Certification for Federal-Aid Contracts
vii. Exhibit G, Disadvantaged Business Enterprise
viii. Exhibit H, Local Agency Procedures for Consultant Services
ix. Exhibit I, Federal-Aid Contract Provisions for Construction Contracts
x. Exhibit J, Additional Federal Requirements
xi. Exhibit K, The Federal Funding Accountability and Transparency Act of 2006 (FFATA) Supplemental
Federal Provisions
xii. Exhibit L, Sample Sub-Recipient Monitoring and Risk Assessment Form
xiii. Exhibit M, Supplemental Provisions for Federal Awards Subject to The Office of Management and
Budget Uniform Administrative Requirements, Cost principles, and Audit Requirements for Federal
Awards (the “Uniform Guidance”)
L. “Federal Award” means an award of Federal financial assistance or a cost-reimbursement contract under
the Federal Acquisition Requirements by a Federal Awarding Agency to a Recipient. “Federal Award” also
means an agreement setting forth the terms and conditions of the Federal Award. The term does not include
payments to a contractor or payments to an individual that is a beneficiary of a Federal program.
M. “Federal Awarding Agency” means a Federal agency providing a Federal Award to a Recipient.
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N. “FHWA” means the Federal Highway Administration, which is one of the twelve administrations under the
Office of the Secretary of Transportation at the U.S. Department of Transportation. FHWA provides
stewardship over the construction, maintenance and preservation of the Nation’s highways and tunnels.
FHWA is the Federal Awarding Agency for the Federal Award which is the subject of this Agreement.
O

“Goods” means any movable material acquired, produced, or delivered by Local Agency as set forth in this
Agreement and shall include any movable material acquired, produced, or delivered by Local Agency in
connection with the Services.

P. “Incident” means any accidental or deliberate event that results in or constitutes an imminent threat of the
unauthorized access or disclosure of State Confidential Information or of the unauthorized modification,
disruption, or destruction of any State Records.
Q. “Initial Term” means the time period defined in §2.B
R. “Multimodal Transportation Options Funding” or “MMOF” means money transferred from the
general fund to the fund pursuant to C.R.S. §§24-75-219 (5)(a)(III) and (5)(b)(III) and any other money that
the general assembly may appropriate or transfer to the fund.
S. “Notice to Proceed” means the letter issued by the State to the Local Agency stating the date the Local
Agency can begin work subject to the conditions of this Agreement.
T. “OMB” means the Executive Office of the President, Office of Management and Budget.
U. “Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and the FHWA.
V. “Party” means the State or Local Agency, and “Parties” means both the State and Local Agency.
W. “PII” means personally identifiable information including, without limitation, any information maintained
by the State about an individual that can be used to distinguish or trace an individual‘s identity, such as name,
social security number, date and place of birth, mother‘s maiden name, or biometric records; and any other
information that is linked or linkable to an individual, such as medical, educational, financial, and
employment information. PII includes, but is not limited to, all information defined as personally identifiable
information in §24-72-501 C.R.S.
X. “Recipient” means the Colorado Department of Transportation (CDOT) for this Federal Award.
Y. “Services” means the services to be performed by Local Agency as set forth in this Agreement, and shall
include any services to be rendered by Local Agency in connection with the Goods.
Z. “State Confidential Information” means any and all State Records not subject to disclosure under CORA.
State Confidential Information shall include, but is not limited to, PII and State personnel records not subject
to disclosure under CORA.
AA. “State Fiscal Rules” means the fiscal rules promulgated by the Colorado State Controller pursuant to §2430-202(13)(a).
BB. “State Fiscal Year” means a 12 month period beginning on July 1 of each calendar year and ending on June
30 of the following calendar year. If a single calendar year follows the term, then it means the State Fiscal
Year ending in that calendar year.
CC. “State Purchasing Director” means the position described in the Colorado Procurement Code and its
implementing regulations.
DD. “State Records” means any and all State data, information, and records, regardless of physical form,
including, but not limited to, information subject to disclosure under CORA.
EE. “Subcontractor” means third-parties, if any, engaged by Local Agency to aid in performance of the Work.
FF. “Subrecipient” means a non-Federal entity that receives a sub-award from a Recipient to carry out part of a
Federal program, but does not include an individual that is a beneficiary of such program. A Subrecipient
may also be a recipient of other Federal Awards directly from a Federal Awarding Agency.
GG. “Uniform Guidance” means the Office of Management and Budget Uniform Administrative Requirements,
Cost Principles, and Audit Requirements for Federal Awards, which supersedes requirements from OMB
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Circulars A-21, A-87, A-110, A-122, A-89, A-102, and A-133, and the guidance in Circular A-50 on Single
Audit Act follow-up.
HH. “Work” means the delivery of the Goods and performance of the Services in compliance with CDOT’s Local
Agency Manual described in this Agreement.
II. “Work Product” means the tangible and intangible results of the Work, whether finished or unfinished,
including drafts. Work Product includes, but is not limited to, documents, text, software (including source
code), research, reports, proposals, specifications, plans, notes, studies, data, images, photographs, negatives,
pictures, drawings, designs, models, surveys, maps, materials, ideas, concepts, know-how, and any other
results of the Work. “Work Product” does not include any material that was developed prior to the Effective
Date that is used, without modification, in the performance of the Work.
Any other term used in this Agreement that is defined in an Exhibit shall be construed and interpreted as defined
in that Exhibit.
6.

STATEMENT OF WORK

Local Agency shall complete the Work as described in this Agreement and in accordance with the provisions of
Exhibit A, and the Local Agency Manual. The State shall have no liability to compensate Local Agency for the
delivery of any Goods or the performance of any Services that are not specifically set forth in this Agreement.
Work may be divided into multiple phases that have separate periods of performance. The State may not
compensate for Work that Local Agency performs outside of its designated phase performance period. The
performance period of phases, including, but not limited to Design, Construction, Right of Way, Utilities, or
Environment phases, are identified in Exhibit C. The State may unilaterally modify Exhibit C from time to time,
at its sole discretion, to extend the period of performance for a phase of Work authorized under this Agreement.
To exercise this phase performance period extension option, the State will provide written notice to Local Agency
in a form substantially equivalent to Exhibit B. The State’s unilateral extension of phase performance periods
will not amend or alter in any way the funding provisions or any other terms specified in this Agreement,
notwithstanding the options listed under §7.E
A. Local Agency Commitments
i.

Design
If the Work includes preliminary design, final design, design work sheets, or special provisions and
estimates (collectively referred to as the “Plans”), Local Agency shall ensure that it and its Contractors
comply with and are responsible for satisfying the following requirements:
a.

Perform or provide the Plans to the extent required by the nature of the Work.

b.

Prepare final design in accordance with the requirements of the latest edition of the American
Association of State Highway Transportation Officials (AASHTO) manual or other standard, such
as the Uniform Building Code, as approved by the State.

c.

Prepare provisions and estimates in accordance with the most current version of the State’s Roadway
and Bridge Design Manuals and Standard Specifications for Road and Bridge Construction or Local
Agency specifications if approved by the State.

d.

Include details of any required detours in the Plans in order to prevent any interference of the
construction Work and to protect the traveling public.

e.

Stamp the Plans as produced by a Colorado registered professional engineer.

f.

Provide final assembly of Plans and all other necessary documents.

g.

Ensure the Plans are accurate and complete.

h.

Make no further changes in the Plans following the award of the construction contract to Contractor
unless agreed to in writing by the Parties. The Plans shall be considered final when approved in
writing by CDOT, and when final, they will be deemed incorporated herein.

ii. Local Agency Work
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a.

Local Agency shall comply with the requirements of the Americans With Disabilities Act (ADA)
42 U.S.C. § 12101, et. seq., and applicable federal regulations and standards as contained in the
document “ADA Accessibility Requirements in CDOT Transportation Projects”.

b.

Local Agency shall afford the State ample opportunity to review the Plans and shall make any
changes in the Plans that are directed by the State to comply with FHWA requirements.

c.

Local Agency may enter into a contract with a Consultant to perform all or any portion of the Plans
and/or construction administration. Provided, however, if federal-aid funds are involved in the cost
of such Work to be done by such Consultant, such Consultant contract (and the performance
provision of the Plans under the contract) must comply with all applicable requirements of 23 C.F.R.
Part 172 and with any procedures implementing those requirements as provided by the State,
including those in Exhibit H. If Local Agency enters into a contract with a Consultant for the Work:
1) Local Agency shall submit a certification that procurement of any Consultant contract complies
with the requirements of 23 C.F.R. 172.5(1) prior to entering into such Consultant contract,
subject to the State’s approval. If not approved by the State, Local Agency shall not enter into
such Consultant contract.
2) Local Agency shall ensure that all changes in the Consultant contract have prior approval by
the State and FHWA and that they are in writing. Immediately after the Consultant contract has
been awarded, one copy of the executed Consultant contract and any amendments shall be
submitted to the State.
3) Local Agency shall require that all billings under the Consultant contract comply with the
State’s standardized billing format. Examples of the billing formats are available from the
CDOT Agreements Office.
4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and (d) and use the
CDOT procedures described in Exhibit H to administer the Consultant contract.
5) Local Agency may expedite any CDOT approval of its procurement process and/or Consultant
contract by submitting a letter to CDOT from Local Agency’s attorney/authorized
representative certifying compliance with Exhibit H and 23 C.F.R. 172.5(b)and (d).
6) Local Agency shall ensure that the Consultant contract complies with the requirements of 49
CFR 18.36(i) and contains the following language verbatim:
(a) The design work under this Agreement shall be compatible with the requirements of the
contract between Local Agency and the State (which is incorporated herein by this
reference) for the design/construction of the project. The State is an intended third-party
beneficiary of this agreement for that purpose.
(b) Upon advertisement of the project work for construction, the consultant shall make available
services as requested by the State to assist the State in the evaluation of construction and
the resolution of construction problems that may arise during the construction of the
project.
(c) The consultant shall review the construction Contractor’s shop drawings for conformance
with the contract documents and compliance with the provisions of the State’s publication,
Standard Specifications for Road and Bridge Construction, in connection with this work.
(d) The State, in its sole discretion, may review construction plans, special provisions and
estimates and may require Local Agency to make such changes therein as the State
determines necessary to comply with State and FHWA requirements.

iii. Construction
If the Work includes construction, Local Agency shall perform the construction in accordance with the
approved design plans and/or administer the construction in accordance with Exhibit E. Such
administration shall include Work inspection and testing; approving sources of materials; performing
required plant and shop inspections; documentation of contract payments, testing and inspection
activities; preparing and approving pay estimates; preparing, approving and securing the funding for
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contract modification orders and minor contract revisions; processing construction Contractor claims;
construction supervision; and meeting the quality control requirements of the FHWA/CDOT
Stewardship Agreement, as described in Exhibit E.
a.

The State may, after providing written notice of the reason for the suspension to Local Agency,
suspend the Work, wholly or in part, due to the failure of Local Agency or its Contractor to correct
conditions which are unsafe for workers or for such periods as the State may deem necessary due to
unsuitable weather, or for conditions considered unsuitable for the prosecution of the Work, or for
any other condition or reason deemed by the State to be in the public interest.

b.

Local Agency shall be responsible for the following:
1) Appointing a qualified professional engineer, licensed in the State of Colorado, as Local
Agency Project Engineer (LAPE), to perform engineering administration. The LAPE shall
administer the Work in accordance with this Agreement, the requirements of the construction
contract and applicable State procedures, as defined in the CDOT Local Agency Manual
(https://www.codot.gov/business/designsupport/bulletins_manuals/2006-local-agencymanual).
2) For the construction Services, advertising the call for bids, following its approval by the State,
and awarding the construction contract(s) to the lowest responsible bidder(s).
(a) All Local Agency’s advertising and bid awards pursuant to this Agreement shall comply
with applicable requirements of 23 U.S.C. §112 and 23 C.F.R. Parts 633 and 635 and
C.R.S. § 24-92-101 et seq. Those requirements include, without limitation, that Local
Agency and its Contractor(s) incorporate Form 1273 (Exhibit I) in its entirety, verbatim,
into any subcontract(s) for Services as terms and conditions thereof, as required by 23
C.F.R. 633.102(e).
(b) Local Agency may accept or reject the proposal of the apparent low bidder for Work on
which competitive bids have been received. Local Agency must accept or reject such bids
within 3 working days after they are publicly opened.
(c) If Local Agency accepts bids and makes awards that exceed the amount of available
Agreement Funds, Local Agency shall provide the additional funds necessary to complete
the Work or not award such bids.
(d) The requirements of §6.A.iii.b.2 also apply to any advertising and bid awards made by the
State.
(e) The State (and in some cases FHWA) must approve in advance all Force Account
Construction, and Local Agency shall not initiate any such Services until the State issues a
written Notice to Proceed.

iv. Right of Way (ROW) and Acquisition/Relocation
a.

If Local Agency purchases a ROW for a State highway, including areas of influence, Local Agency
shall convey the ROW to CDOT promptly upon the completion of the project/construction.

b.

Any acquisition/relocation activities shall comply with all applicable federal and State statutes and
regulations, including but not limited to, the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as amended, the Uniform Relocation Assistance and Real Property
Acquisition Policies for Federal and Federally Assisted Programs, as amended (49 C.F.R. Part 24),
CDOT’s Right of Way Manual, and CDOT’s Policy and Procedural Directives.

c.

The Parties’ respective responsibilities for ensuring compliance with acquisition, relocation and
incidentals depend on the level of federal participation as detailed in CDOT’s Right of Way Manual
(located at http://www.codot.gov/business/manuals/right-of-way); however, the State always
retains oversight responsibilities.

d.

The Parties’ respective responsibilities at each level of federal participation in CDOT’s Right of
Way Manual, and the State’s reimbursement of Local Agency costs will be determined pursuant the
following categories:
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1) Right of way acquisition (3111) for federal participation and non-participation;
2) Relocation activities, if applicable (3109);
3) Right of way incidentals, if applicable (expenses incidental to acquisition/relocation of right of
way – 3114).
v.

Utilities
If necessary, Local Agency shall be responsible for obtaining the proper clearance or approval from any
utility company that may become involved in the Work. Prior to the Work being advertised for bids,
Local Agency shall certify in writing to the State that all such clearances have been obtained.

vi. Railroads
If the Work involves modification of a railroad company’s facilities and such modification will be
accomplished by the railroad company, Local Agency shall make timely application to the Public
Utilities Commission (“PUC”) requesting its order providing for the installation of the proposed
improvements. Local Agency shall not proceed with that part of the Work before obtaining the PUC’s
order. Local Agency shall also establish contact with the railroad company involved for the purpose of
complying with applicable provisions of 23 C.F.R. 646, subpart B, concerning federal-aid projects
involving railroad facilities, and:
a.

Execute an agreement with the railroad company setting out what work is to be accomplished and
the location(s) thereof, and which costs shall be eligible for federal participation.

b.

Obtain the railroad’s detailed estimate of the cost of the Work.

c.

Establish future maintenance responsibilities for the proposed installation.

d.

Proscribe in the agreement the future use or dispositions of the proposed improvements in the event
of abandonment or elimination of a grade crossing.

e.

Establish future repair and/or replacement responsibilities, as between the railroad company and the
Local Agency, in the event of accidental destruction or damage to the installation.

vii. Environmental Obligations
Local Agency shall perform all Work in accordance with the requirements of current federal and State
environmental regulations, including the National Environmental Policy Act of 1969 (NEPA) as
applicable.
viii. Maintenance Obligations
Local Agency shall maintain and operate the Work constructed under this Agreement at its own cost and
expense during their useful life, in a manner satisfactory to the State and FHWA. Local Agency shall
conduct such maintenance and operations in accordance with all applicable statutes, ordinances, and
regulations pertaining to maintaining such improvements. The State and FHWA may make periodic
inspections to verify that such improvements are being adequately maintained.
ix. Monitoring Obligations
Local Agency shall respond in a timely manner to and participate fully with the monitoring activities
described in §7.F.vi.
B. State’s Commitments
i.

The State will perform a final project inspection of the Work as a quality control/assurance activity.
When all Work has been satisfactorily completed, the State will sign the FHWA Form 1212.

ii. Notwithstanding any consents or approvals given by the State for the Plans, the State shall not be liable
or responsible in any manner for the structural design, details or construction of any Work constituting
major structures designed by, or that are the responsibility of, Local Agency, as identified in Exhibit E.
7.

PAYMENTS

A. Maximum Amount
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Payments to Local Agency are limited to the unpaid, obligated balance of the Agreement Funds set forth in
Exhibit C. The State shall not pay Local Agency any amount under this Agreement that exceeds the
Agreement Maximum set forth in Exhibit C.
B. Payment Procedures
i.

Invoices and Payment
a.

The State shall pay Local Agency in the amounts and in accordance with conditions set forth in
Exhibit C.

b.

Local Agency shall initiate payment requests by invoice to the State, in a form and manner approved
by the State.

c.

The State shall pay each invoice within 45 days following the State’s receipt of that invoice, so long
as the amount invoiced correctly represents Work completed by Local Agency and previously
accepted by the State during the term that the invoice covers. If the State determines that the amount
of any invoice is not correct, then Local Agency shall make all changes necessary to correct that
invoice.

d.

The acceptance of an invoice shall not constitute acceptance of any Work performed or deliverables
provided under the Agreement.

e.

If a project is funded in part by the State with MMOF there is an expiration date for the funds. The
expiration date applies to grants and local funds used to match grants. In order to receive payment
from the State or credit for the match, Work must be completed prior to the expiration date of
funding and invoiced in compliance with C.R.S. §§24-75-102(a) and 24-30-202(11). Billing for this
work must be submitted 30 days prior to the end of the State Fiscal Year which is June 30th.

ii. Interest
Amounts not paid by the State within 45 days after the State’s acceptance of the invoice shall bear interest
on the unpaid balance beginning on the 46th day at the rate of 1% per month, as required by §24-30202(24)(a), C.R.S., until paid in full; provided, however, that interest shall not accrue on unpaid amounts
that the State disputes in writing. Local Agency shall invoice the State separately for accrued interest on
delinquent amounts, and the invoice shall reference the delinquent payment, the number of days interest
to be paid and the interest rate.
iii. Payment Disputes
If Local Agency disputes any calculation, determination, or amount of any payment, Local Agency shall
notify the State in writing of its dispute within 30 days following the earlier to occur of Local Agency’s
receipt of the payment or notification of the determination or calculation of the payment by the State.
The State will review the information presented by Local Agency and may make changes to its
determination based on this review. The calculation, determination, or payment amount that results from
the State’s review shall not be subject to additional dispute under this subsection. No payment subject to
a dispute under this subsection shall be due until after the State has concluded its review, and the State
shall not pay any interest on any amount during the period it is subject to dispute under this subsection.
iv. Available Funds-Contingency-Termination
a.

The State is prohibited by law from making commitments beyond the term of the current State Fiscal
Year. Payment to Local Agency beyond the current State Fiscal Year is contingent on the
appropriation and continuing availability of Agreement Funds in any subsequent year (as provided
in the Colorado Special Provisions). If federal funds or funds from any other non-State funds
constitute all or some of the Agreement Funds, the State’s obligation to pay Local Agency shall be
contingent upon such non-State funding continuing to be made available for payment. Payments to
be made pursuant to this Agreement shall be made only from Agreement Funds, and the State’s
liability for such payments shall be limited to the amount remaining of such Agreement Funds. If
State, federal or other funds are not appropriated, or otherwise become unavailable to fund this
Agreement, the State may, upon written notice, terminate this Agreement, in whole or in part,
without incurring further liability. The State shall, however, remain obligated to pay for Services
and Goods that are delivered and accepted prior to the effective date of notice of termination, and
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this termination shall otherwise be treated as if this Agreement were terminated in the public interest
as described in §2.C.
b.
v.

If the agreement funds are terminated, the State can terminate the contract early. Payment due for
work done to the date of termination will be processed in a manner consistent with §2.C.

Erroneous Payments
The State may recover, at the State’s discretion, payments made to Local Agency in error for any reason,
including, but not limited to, overpayments or improper payments, and unexpended or excess funds
received by Local Agency. The State may recover such payments by deduction from subsequent
payments under this Agreement, deduction from any payment due under any other contracts, grants or
agreements between the State and Local Agency, or by any other appropriate method for collecting debts
owed to the State. The close out of a Federal Award does not affect the right of FHWA or the State to
disallow costs and recover funds on the basis of a later audit or other review. Any cost disallowance
recovery is to be made within the Record Retention Period (as defined below in §9.A.).

C. Matching Funds
Local Agency shall provide matching funds as provided in §7.A. and Exhibit C. Local Agency shall have
raised the full amount of matching funds prior to the Effective Date and shall report to the State regarding
the status of such funds upon request. Local Agency’s obligation to pay all or any part of any matching funds,
whether direct or contingent, only extend to funds duly and lawfully appropriated for the purposes of this
Agreement by the authorized representatives of Local Agency and paid into Local Agency’s treasury. Local
Agency represents to the State that the amount designated “Local Agency Matching Funds” in Exhibit C has
been legally appropriated for the purpose of this Agreement by its authorized representatives and paid into
its treasury. Local Agency may evidence such obligation by an appropriate ordinance/resolution or other
authority letter expressly authorizing Local Agency to enter into this Agreement and to expend its match
share of the Work. A copy of any such ordinance/resolution or authority letter is attached hereto as Exhibit
D. Local Agency does not by this Agreement irrevocably pledge present cash reserves for payments in future
fiscal years, and this Agreement is not intended to create a multiple-fiscal year debt of Local Agency. Local
Agency shall not pay or be liable for any claimed interest, late charges, fees, taxes, or penalties of any nature,
except as required by Local Agency’s laws or policies.
D. Reimbursement of Local Agency Costs
The State shall reimburse Local Agency’s allowable costs, not exceeding the maximum total amount
described in Exhibit C and §7. The applicable principles described in 2 C.F.R. Part 200 shall govern the
State’s obligation to reimburse all costs incurred by Local Agency and submitted to the State for
reimbursement hereunder, and Local Agency shall comply with all such principles. The State shall reimburse
Local Agency for the federal-aid share of properly documented costs related to the Work after review and
approval thereof, subject to the provisions of this Agreement and Exhibit C. Local Agency costs for Work
performed prior to the Effective Date shall not be reimbursed absent specific allowance of pre-award costs
and indication that the Federal Award funding is retroactive. Local Agency costs for Work performed after
any Performance Period End Date for a respective phase of the Work, is not reimbursable. Allowable costs
shall be:
i.

Reasonable and necessary to accomplish the Work and for the Goods and Services provided.

ii. Actual net cost to Local Agency (i.e. the price paid minus any items of value received by Local Agency
that reduce the cost actually incurred).
E. Unilateral Modification of Agreement Funds Budget by State Option Letter
The State may, at its discretion, issue an “Option Letter” to Local Agency to add or modify Work phases in
the Work schedule in Exhibit C if such modifications do not increase total budgeted Agreement Funds. Such
Option Letters shall amend and update Exhibit C, Sections 2 or 4 of the Table, and sub-sections B and C of
the Exhibit C. Option Letters shall not be deemed valid until signed by the State Controller or an authorized
delegate. Modification of Exhibit C by unilateral Option Letter is permitted only in the specific scenarios
listed below. The State will exercise such options by providing Local Agency a fully executed Option Letter,
in a form substantially equivalent to Exhibit B. Such Option Letters will be incorporated into this
Agreement.
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i.

Option to Begin a Phase and/or Increase or Decrease the Encumbrance Amount
The State may require by Option Letter that Local Agency begin a new Work phase that may include
Design, Construction, Environmental, Utilities, ROW Incidentals or Miscellaneous Work (but may not
include Right of Way Acquisition/Relocation or Railroads) as detailed in Exhibit A. Such Option
Letters may not modify the other terms and conditions stated in this Agreement, and must decrease the
amount budgeted and encumbered for one or more other Work phases so that the total amount of
budgeted Agreement Funds remains the same. The State may also issue a unilateral Option Letter to
simultaneously increase and decrease the total encumbrance amount of two or more existing Work
phases, as long as the total amount of budgeted Agreement Funds remains the same, replacing the
original Agreement Funding exhibit (Exhibit C) with an updated Exhibit C-1 (with subsequent exhibits
labeled C-2, C-3, etc.).

ii. Option to Transfer Funds from One Phase to Another Phase.
The State may require or permit Local Agency to transfer Agreement Funds from one Work phase
(Design, Construction, Environmental, Utilities, ROW Incidentals or Miscellaneous) to another phase
as a result of changes to State, federal, and local match funding. In such case, the original funding exhibit
(Exhibit C) will be replaced with an updated Exhibit C-1 (with subsequent exhibits labeled C-2, C-3,
etc.) attached to the Option Letter. The Agreement Funds transferred from one Work phase to another
are subject to the same terms and conditions stated in the original Agreement with the total budgeted
Agreement Funds remaining the same. The State may unilaterally exercise this option by providing a
fully executed Option Letter to Local Agency within thirty (30) days before the initial targeted start date
of the Work phase, in a form substantially equivalent to Exhibit B.
iii. Option to Exercise Options i and ii.
The State may require Local Agency to add a Work phase as detailed in Exhibit A, and encumber and
transfer Agreement Funds from one Work phase to another. The original funding exhibit (Exhibit C) in
the original Agreement will be replaced with an updated Exhibit C-1 (with subsequent exhibits labeled
C-2, C-3, etc.) attached to the Option Letter. The addition of a Work phase and encumbrance and transfer
of Agreement Funds are subject to the same terms and conditions stated in the original Agreement with
the total budgeted Agreement Funds remaining the same. The State may unilaterally exercise this option
by providing a fully executed Option Letter to Local Agency within 30 days before the initial targeted
start date of the Work phase, in a form substantially equivalent to Exhibit B.
iv. Option to Update a Work Phase Performance Period and/or modify information required under the OMB
Uniform Guidance, as outlined in Exhibit C. The State may update any information contained in
Exhibit C, Sections 2 and 4 of the Table, and sub-sections B and C of the Exhibit C.
F. Accounting
Local Agency shall establish and maintain accounting systems in accordance with generally accepted
accounting standards (a separate set of accounts, or as a separate and integral part of its current accounting
scheme). Such accounting systems shall, at a minimum, provide as follows:
i.

Local Agency Performing the Work
If Local Agency is performing the Work, it shall document all allowable costs, including any approved
Services contributed by Local Agency or subcontractors, using payrolls, time records, invoices,
contracts, vouchers, and other applicable records.

ii. Local Agency-Checks or Draws
Checks issued or draws made by Local Agency shall be made or drawn against properly signed vouchers
detailing the purpose thereof. Local Agency shall keep on file all checks, payrolls, invoices, contracts,
vouchers, orders, and other accounting documents in the office of Local Agency, clearly identified,
readily accessible, and to the extent feasible, separate and apart from all other Work documents.
iii. State-Administrative Services
The State may perform any necessary administrative support services required hereunder. Local Agency
shall reimburse the State for the costs of any such services from the budgeted Agreement Funds as
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provided for in Exhibit C. If FHWA Agreement Funds are or become unavailable, or if Local Agency
terminates this Agreement prior to the Work being approved by the State or otherwise completed, then
all actual incurred costs of such services and assistance provided by the State shall be reimbursed to the
State by Local Agency at its sole expense.
iv. Local Agency-Invoices
Local Agency’s invoices shall describe in detail the reimbursable costs incurred by Local Agency for
which it seeks reimbursement, the dates such costs were incurred and the amounts thereof, and Local
Agency shall not submit more than one invoice per month.
v.

Invoicing Within 60 Days
The State shall not be liable to reimburse Local Agency for any costs invoiced more than 60 days after
the date on which the costs were incurred, including costs included in Local Agency’s final invoice. The
State may withhold final payment to Local Agency at the State’s sole discretion until completion of final
audit. Any costs incurred by Local Agency that are not allowable under 2 C.F.R. Part 200 shall be Local
Agency’s responsibility, and the State will deduct such disallowed costs from any payments due to Local
Agency. The State will not reimburse costs for Work performed after the Performance Period End Date
for a respective Work phase. The State will not reimburse costs for Work performed prior to Performance
Period End Date, but for which an invoice is received more than 60 days after the Performance Period
End Date.

vi. Risk Assessment & Monitoring
Pursuant to 2 C.F.R. 200.331(b), – CDOT will evaluate Local Agency’s risk of noncompliance with
federal statutes, regulations, and terms and conditions of this Agreement. Local Agency shall complete
a Risk Assessment Form (Exhibit L) when that may be requested by CDOT. The risk assessment is a
quantitative and/or qualitative determination of the potential for Local Agency’s non-compliance with
the requirements of the Federal Award. The risk assessment will evaluate some or all of the following
factors:
•

Experience: Factors associated with the experience and history of the Subrecipient with the same or
similar Federal Awards or grants.

•

Monitoring/Audit: Factors associated with the results of the Subrecipient’s previous audits or
monitoring visits, including those performed by the Federal Awarding Agency, when the
Subrecipient also receives direct federal funding. Include audit results if Subrecipient receives single
audit, where the specific award being assessed was selected as a major program.

•

Operation: Factors associated with the significant aspects of the Subrecipient’s operations, in which
failure could impact the Subrecipient’s ability to perform and account for the contracted goods or
services.

•

Financial: Factors associated with the Subrecipient’s financial stability and ability to comply with
financial requirements of the Federal Award.

•

Internal Controls: Factors associated with safeguarding assets and resources, deterring and detecting
errors, fraud and theft, ensuring accuracy and completeness of accounting data, producing reliable
and timely financial and management information, and ensuring adherence to its policies and plans.

•

Impact: Factors associated with the potential impact of a Subrecipient’s non-compliance to the
overall success of the program objectives.

•

Program Management: Factors associated with processes to manage critical personnel, approved
written procedures, and knowledge of rules and regulations regarding federal-aid projects.

Following Local Agency’s completion of the Risk Assessment Tool (Exhibit L), CDOT will determine
the level of monitoring it will apply to Local Agency’s performance of the Work. This risk assessment
may be re-evaluated after CDOT begins performing monitoring activities.
G. Close Out
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Local Agency shall close out this Award within 90 days after the Final Phase Performance End Date. Close
out requires Local Agency’s submission to the State of all deliverables defined in this Agreement, and Local
Agency’s final reimbursement request or invoice. The State will withhold 5% of allowable costs until all
final documentation has been submitted and accepted by the State as substantially complete. If FHWA has
not closed this Federal Award within 1 year and 90 days after the Final Phase Performance End Date due to
Local Agency’s failure to submit required documentation, then Local Agency may be prohibited from
applying for new Federal Awards through the State until such documentation is submitted and accepted.
8.

REPORTING - NOTIFICATION

A. Quarterly Reports
In addition to any reports required pursuant to §19 or pursuant to any exhibit, for any contract having a term
longer than 3 months, Local Agency shall submit, on a quarterly basis, a written report specifying progress
made for each specified performance measure and standard in this Agreement. Such progress report shall be
in accordance with the procedures developed and prescribed by the State. Progress reports shall be submitted
to the State not later than five (5) Business Days following the end of each calendar quarter or at such time
as otherwise specified by the State.
B. Litigation Reporting
If Local Agency is served with a pleading or other document in connection with an action before a court or
other administrative decision making body, and such pleading or document relates to this Agreement or may
affect Local Agency’s ability to perform its obligations under this Agreement, Local Agency shall, within 10
days after being served, notify the State of such action and deliver copies of such pleading or document to
the State’s principal representative identified in §16.
C. Performance and Final Status
Local Agency shall submit all financial, performance and other reports to the State no later than 60 calendar
days after the Final Phase Performance End Date or sooner termination of this Agreement, containing an
Evaluation of Subrecipient’s performance and the final status of Subrecipient’s obligations hereunder.
D. Violations Reporting
Local Agency must disclose, in a timely manner, in writing to the State and FHWA, all violations of federal
or State criminal law involving fraud, bribery, or gratuity violations potentially affecting the Federal Award.
Penalties for noncompliance may include suspension or debarment (2 CFR Part 180 and 31 U.S.C. 3321).
9.

LOCAL AGENCY RECORDS

A. Maintenance
Local Agency shall make, keep, maintain, and allow inspection and monitoring by the State of a complete
file of all records, documents, communications, notes and other written materials, electronic media files, and
communications, pertaining in any manner to the Work or the delivery of Services (including, but not limited
to the operation of programs) or Goods hereunder. Local Agency shall maintain such records for a period
(the “Record Retention Period”) of three years following the date of submission to the State of the final
expenditure report, or if this Award is renewed quarterly or annually, from the date of the submission of each
quarterly or annual report, respectively. If any litigation, claim, or audit related to this Award starts before
expiration of the Record Retention Period, the Record Retention Period shall extend until all litigation,
claims, or audit findings have been resolved and final action taken by the State or Federal Awarding Agency.
The Federal Awarding Agency, a cognizant agency for audit, oversight or indirect costs, and the State, may
notify Local Agency in writing that the Record Retention Period shall be extended. For records for real
property and equipment, the Record Retention Period shall extend three years following final disposition of
such property.
B. Inspection
Local Agency shall permit the State to audit, inspect, examine, excerpt, copy, and transcribe Local Agency
Records during the Record Retention Period. Local Agency shall make Local Agency Records available
during normal business hours at Local Agency’s office or place of business, or at other mutually agreed upon
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times or locations, upon no fewer than 2 Business Days’ notice from the State, unless the State determines
that a shorter period of notice, or no notice, is necessary to protect the interests of the State.
C. Monitoring
The State will monitor Local Agency’s performance of its obligations under this Agreement using procedures
as determined by the State. The State shall monitor Local Agency’s performance in a manner that does not
unduly interfere with Local Agency’s performance of the Work.
D. Final Audit Report
Local Agency shall promptly submit to the State a copy of any final audit report of an audit performed on
Local Agency’s records that relates to or affects this Agreement or the Work, whether the audit is conducted
by Local Agency or a third party.
10. CONFIDENTIAL INFORMATION-STATE RECORDS
A. Confidentiality
Local Agency shall hold and maintain, and cause all Subcontractors to hold and maintain, any and all State
Records that the State provides or makes available to Local Agency for the sole and exclusive benefit of the
State, unless those State Records are otherwise publicly available at the time of disclosure or are subject to
disclosure by Local Agency under CORA. Local Agency shall not, without prior written approval of the
State, use for Local Agency’s own benefit, publish, copy, or otherwise disclose to any third party, or permit
the use by any third party for its benefit or to the detriment of the State, any State Records, except as otherwise
stated in this Agreement. Local Agency shall provide for the security of all State Confidential Information
in accordance with all policies promulgated by the Colorado Office of Information Security and all applicable
laws, rules, policies, publications, and guidelines. Local Agency shall immediately forward any request or
demand for State Records to the State’s principal representative.
B. Other Entity Access and Nondisclosure Agreements
Local Agency may provide State Records to its agents, employees, assigns and Subcontractors as necessary
to perform the Work, but shall restrict access to State Confidential Information to those agents, employees,
assigns and Subcontractors who require access to perform their obligations under this Agreement. Local
Agency shall ensure all such agents, employees, assigns, and Subcontractors sign nondisclosure agreements
with provisions at least as protective as those in this Agreement, and that the nondisclosure agreements are
in force at all times the agent, employee, assign or Subcontractor has access to any State Confidential
Information. Local Agency shall provide copies of those signed nondisclosure agreements to the State upon
request.
C. Use, Security, and Retention
Local Agency shall use, hold and maintain State Confidential Information in compliance with any and all
applicable laws and regulations in facilities located within the United States, and shall maintain a secure
environment that ensures confidentiality of all State Confidential Information wherever located. Local
Agency shall provide the State with access, subject to Local Agency’s reasonable security requirements, for
purposes of inspecting and monitoring access and use of State Confidential Information and evaluating
security control effectiveness. Upon the expiration or termination of this Agreement, Local Agency shall
return State Records provided to Local Agency or destroy such State Records and certify to the State that it
has done so, as directed by the State. If Local Agency is prevented by law or regulation from returning or
destroying State Confidential Information, Local Agency warrants it will guarantee the confidentiality of,
and cease to use, such State Confidential Information.
D. Incident Notice and Remediation
If Local Agency becomes aware of any Incident, it shall notify the State immediately and cooperate with the
State regarding recovery, remediation, and the necessity to involve law enforcement, as determined by the
State. Unless Local Agency can establish that none of Local Agency or any of its agents, employees, assigns
or Subcontractors are the cause or source of the Incident, Local Agency shall be responsible for the cost of
notifying each person who may have been impacted by the Incident. After an Incident, Local Agency shall
take steps to reduce the risk of incurring a similar type of Incident in the future as directed by the State, which
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may include, but is not limited to, developing and implementing a remediation plan that is approved by the
State at no additional cost to the State.
11. CONFLICTS OF INTEREST
A. Actual Conflicts of Interest
Local Agency shall not engage in any business or activities, or maintain any relationships that conflict in any
way with the full performance of the obligations of Local Agency under this Agreement. Such a conflict of
interest would arise when a Local Agency or Subcontractor’s employee, officer or agent were to offer or
provide any tangible personal benefit to an employee of the State, or any member of his or her immediate
family or his or her partner, related to the award of, entry into or management or oversight of this Agreement.
Officers, employees and agents of Local Agency may neither solicit nor accept gratuities, favors or anything
of monetary value from contractors or parties to subcontracts.
B. Apparent Conflicts of Interest
Local Agency acknowledges that, with respect to this Agreement, even the appearance of a conflict of interest
shall be harmful to the State’s interests. Absent the State’s prior written approval, Local Agency shall refrain
from any practices, activities or relationships that reasonably appear to be in conflict with the full
performance of Local Agency’s obligations under this Agreement.
C. Disclosure to the State
If a conflict or the appearance of a conflict arises, or if Local Agency is uncertain whether a conflict or the
appearance of a conflict has arisen, Local Agency shall submit to the State a disclosure statement setting
forth the relevant details for the State’s consideration. Failure to promptly submit a disclosure statement or
to follow the State’s direction in regard to the actual or apparent conflict constitutes a breach of this
Agreement.
12. INSURANCE
Local Agency shall obtain and maintain, and ensure that each Subcontractor shall obtain and maintain, insurance
as specified in this section at all times during the term of this Agreement. All insurance policies required by this
Agreement that are not provided through self-insurance shall be issued by insurance companies with an AM Best
rating of A-VIII or better.
A. Local Agency Insurance
Local Agency is a "public entity" within the meaning of the Colorado Governmental Immunity Act, §24-10101, et seq., C.R.S. (the “GIA”) and shall maintain at all times during the term of this Agreement such liability
insurance, by commercial policy or self-insurance, as is necessary to meet its liabilities under the GIA.
B. Subcontractor Requirements
Local Agency shall ensure that each Subcontractor that is a public entity within the meaning of the GIA,
maintains at all times during the terms of this Agreement, such liability insurance, by commercial policy or
self-insurance, as is necessary to meet the Subcontractor’s obligations under the GIA. Local Agency shall
ensure that each Subcontractor that is not a public entity within the meaning of the GIA, maintains at all
times during the terms of this Agreement all of the following insurance policies:
i.

Workers’ Compensation
Workers’ compensation insurance as required by state statute, and employers’ liability insurance
covering all Local Agency or Subcontractor employees acting within the course and scope of their
employment.

ii. General Liability
Commercial general liability insurance written on an Insurance Services Office occurrence form,
covering premises operations, fire damage, independent contractors, products and completed operations,
blanket contractual liability, personal injury, and advertising liability with minimum limits as follows:
a.

$1,000,000 each occurrence;

b.

$1,000,000 general aggregate;
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c.

$1,000,000 products and completed operations aggregate; and

d.

$50,000 any 1 fire.

iii. Automobile Liability
Automobile liability insurance covering any auto (including owned, hired and non-owned autos) with a
minimum limit of $1,000,000 each accident combined single limit.
iv. Protected Information
Liability insurance covering all loss of State Confidential Information, such as PII, PHI, PCI, Tax
Information, and CJI, and claims based on alleged violations of privacy rights through improper use or
disclosure of protected information with minimum limits as follows:

v.

a.

$1,000,000 each occurrence; and

b.

$2,000,000 general aggregate.

Professional Liability Insurance
Professional liability insurance covering any damages caused by an error, omission or any negligent act
with minimum limits as follows:
a.

$1,000,000 each occurrence; and

b.

$1,000,000 general aggregate.

vi. Crime Insurance
Crime insurance including employee dishonesty coverage with minimum limits as follows:
a.

$1,000,000 each occurrence; and

b.

$1,000,000 general aggregate.

C. Additional Insured
The State shall be named as additional insured on all commercial general liability policies (leases and
construction contracts require additional insured coverage for completed operations) required of Local
Agency and Subcontractors. In the event of cancellation of any commercial general liability policy, the carrier
shall provide at least 10 days prior written notice to CDOT.
D. Primacy of Coverage
Coverage required of Local Agency and each Subcontractor shall be primary over any insurance or selfinsurance program carried by Local Agency or the State.
E. Cancellation
All commercial insurance policies shall include provisions preventing cancellation or non-renewal, except
for cancellation based on non-payment of premiums, without at least 30 days prior notice to Local Agency
and Local Agency shall forward such notice to the State in accordance with §16 within 7 days of Local
Agency’s receipt of such notice.
F. Subrogation Waiver
All commercial insurance policies secured or maintained by Local Agency or its Subcontractors in relation
to this Agreement shall include clauses stating that each carrier shall waive all rights of recovery under
subrogation or otherwise against Local Agency or the State, its agencies, institutions, organizations, officers,
agents, employees, and volunteers.
G. Certificates
For each commercial insurance plan provided by Local Agency under this Agreement, Local Agency shall
provide to the State certificates evidencing Local Agency’s insurance coverage required in this Agreement
within 7 Business Days following the Effective Date. Local Agency shall provide to the State certificates
evidencing Subcontractor insurance coverage required under this Agreement within 7 Business Days
following the Effective Date, except that, if Local Agency’s subcontract is not in effect as of the Effective
Document Builder Generated
Rev. 04/22/2020

Page 17 of 26

Page 21 of 78
OLA #: 331002504
Routing #: 21-HA1-XC-00139

Date, Local Agency shall provide to the State certificates showing Subcontractor insurance coverage required
under this Agreement within 7 Business Days following Local Agency’s execution of the subcontract. No
later than 15 days before the expiration date of Local Agency’s or any Subcontractor’s coverage, Local
Agency shall deliver to the State certificates of insurance evidencing renewals of coverage. At any other time
during the term of this Agreement, upon request by the State, Local Agency shall, within 7 Business Days
following the request by the State, supply to the State evidence satisfactory to the State of compliance with
the provisions of this §12.
13. BREACH
A. Defined
The failure of a Party to perform any of its obligations in accordance with this Agreement, in whole or in part
or in a timely or satisfactory manner, shall be a breach. The institution of proceedings under any bankruptcy,
insolvency, reorganization or similar law, by or against Local Agency, or the appointment of a receiver or
similar officer for Local Agency or any of its property, which is not vacated or fully stayed within 30 days
after the institution of such proceeding, shall also constitute a breach.
B. Notice and Cure Period
In the event of a breach, the aggrieved Party shall give written notice of breach to the other Party. If the
notified Party does not cure the breach, at its sole expense, within 30 days after the delivery of written notice,
the Party may exercise any of the remedies as described in §14 for that Party. Notwithstanding any provision
of this Agreement to the contrary, the State, in its discretion, need not provide notice or a cure period and
may immediately terminate this Agreement in whole or in part or institute any other remedy in the Agreement
in order to protect the public interest of the State.
14. REMEDIES
A. State’s Remedies
If Local Agency is in breach under any provision of this Agreement and fails to cure such breach, the State,
following the notice and cure period set forth in §13.B, shall have all of the remedies listed in this §14.A. in
addition to all other remedies set forth in this Agreement or at law. The State may exercise any or all of the
remedies available to it, in its discretion, concurrently or consecutively.
i.

Termination for Breach
In the event of Local Agency’s uncured breach, the State may terminate this entire Agreement or any
part of this Agreement. Local Agency shall continue performance of this Agreement to the extent not
terminated, if any.
a.

Obligations and Rights
To the extent specified in any termination notice, Local Agency shall not incur further obligations
or render further performance past the effective date of such notice, and shall terminate outstanding
orders and subcontracts with third parties. However, Local Agency shall complete and deliver to the
State all Work not cancelled by the termination notice, and may incur obligations as necessary to do
so within this Agreement’s terms. At the request of the State, Local Agency shall assign to the State
all of Local Agency's rights, title, and interest in and to such terminated orders or subcontracts. Upon
termination, Local Agency shall take timely, reasonable and necessary action to protect and preserve
property in the possession of Local Agency but in which the State has an interest. At the State’s
request, Local Agency shall return materials owned by the State in Local Agency’s possession at
the time of any termination. Local Agency shall deliver all completed Work Product and all Work
Product that was in the process of completion to the State at the State’s request.

b.

Payments
Notwithstanding anything to the contrary, the State shall only pay Local Agency for accepted Work
received as of the date of termination. If, after termination by the State, the State agrees that Local
Agency was not in breach or that Local Agency's action or inaction was excusable, such termination
shall be treated as a termination in the public interest, and the rights and obligations of the Parties
shall be as if this Agreement had been terminated in the public interest under §2.C.
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c.

Damages and Withholding
Notwithstanding any other remedial action by the State, Local Agency shall remain liable to the
State for any damages sustained by the State in connection with any breach by Local Agency, and
the State may withhold payment to Local Agency for the purpose of mitigating the State’s damages
until such time as the exact amount of damages due to the State from Local Agency is determined.
The State may withhold any amount that may be due Local Agency as the State deems necessary to
protect the State against loss including, without limitation, loss as a result of outstanding liens and
excess costs incurred by the State in procuring from third parties replacement Work as cover.

ii. Remedies Not Involving Termination
The State, in its discretion, may exercise one or more of the following additional remedies:
a.

Suspend Performance
Suspend Local Agency’s performance with respect to all or any portion of the Work pending
corrective action as specified by the State without entitling Local Agency to an adjustment in price
or cost or an adjustment in the performance schedule. Local Agency shall promptly cease
performing Work and incurring costs in accordance with the State’s directive, and the State shall
not be liable for costs incurred by Local Agency after the suspension of performance.

b.

Withhold Payment
Withhold payment to Local Agency until Local Agency corrects its Work.

c.

Deny Payment
Deny payment for Work not performed, or that due to Local Agency’s actions or inactions, cannot
be performed or if they were performed are reasonably of no value to the state; provided, that any
denial of payment shall be equal to the value of the obligations not performed.

d.

Removal
Demand immediate removal from the Work of any of Local Agency’s employees, agents, or
Subcontractors from the Work whom the State deems incompetent, careless, insubordinate,
unsuitable, or otherwise unacceptable or whose continued relation to this Agreement is deemed by
the State to be contrary to the public interest or the State’s best interest.

e.

Intellectual Property
If any Work infringes a patent, copyright, trademark, trade secret, or other intellectual property right,
Local Agency shall, as approved by the State (a) secure that right to use such Work for the State or
Local Agency; (b) replace the Work with noninfringing Work or modify the Work so that it becomes
noninfringing; or, (c) remove any infringing Work and refund the amount paid for such Work to the
State.

B. Local Agency’s Remedies
If the State is in breach of any provision of this Agreement and does not cure such breach, Local Agency,
following the notice and cure period in §13.B and the dispute resolution process in §15 shall have all remedies
available at law and equity.
15. DISPUTE RESOLUTION
A. Initial Resolution
Except as herein specifically provided otherwise, disputes concerning the performance of this Agreement
which cannot be resolved by the designated Agreement representatives shall be referred in writing to a senior
departmental management staff member designated by the State and a senior manager designated by Local
Agency for resolution.
B. Resolution of Controversies
If the initial resolution described in §15.A fails to resolve the dispute within 10 Business Days, Contractor
shall submit any alleged breach of this Contract by the State to the Procurement Official of CDOT as
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described in §24-101-301(30), C.R.S. for resolution in accordance with the provisions of §§24-106-109, 24109-101.1, 24-109-101.5, 24-109-106, 24-109-107, 24-109-201 through 24-109-206, and 24-109-501
through 24-109-505, C.R.S., (the “Resolution Statutes”), except that if Contractor wishes to challenge any
decision rendered by the Procurement Official, Contractor’s challenge shall be an appeal to the executive
director of the Department of Personnel and Administration, or their delegate, under the Resolution Statutes
before Contractor pursues any further action as permitted by such statutes. Except as otherwise stated in this
Section, all requirements of the Resolution Statutes shall apply including, without limitation, time limitations.
16. NOTICES AND REPRESENTATIVES
Each individual identified below shall be the principal representative of the designating Party. All notices required
or permitted to be given under this Agreement shall be in writing, and shall be delivered (i) by hand with receipt
required, (ii) by certified or registered mail to such Party’s principal representative at the address set forth below
or (iii) as an email with read receipt requested to the principal representative at the email address, if any, set forth
below. If a Party delivers a notice to another through email and the email is undeliverable, then, unless the Party
has been provided with an alternate email contact, the Party delivering the notice shall deliver the notice by hand
with receipt required or by certified or registered mail to such Party’s principal representative at the address set
forth below. Either Party may change its principal representative or principal representative contact information
by notice submitted in accordance with this §16 without a formal amendment to this Agreement. Unless otherwise
provided in this Agreement, notices shall be effective upon delivery of the written notice.
For the State
Colorado Department of Transportation (CDOT)
Carol Anderson, CEPM II
CDOT Region 1
2829 W Howard Pl, 2nd Floor
Denver, CO 80204
303-512-5993
Carol.Anderson@state.co.us
For the Local Agency
CITY OF WESTMINSTER
Kristina Evanoff, Transportation and Mobility Planner
4800 W. 92nd Ave.
Westminster, CO 80031
303-658-2117
kevanoff@cityofwestminster.us
17. RIGHTS IN WORK PRODUCT AND OTHER INFORMATION
A. Work Product
Local Agency assigns to the State and its successors and assigns, the entire right, title, and interest in and to
all causes of action, either in law or in equity, for past, present, or future infringement of intellectual property
rights related to the Work Product and all works based on, derived from, or incorporating the Work Product.
Whether or not Local Agency is under contract with the State at the time, Local Agency shall execute
applications, assignments, and other documents, and shall render all other reasonable assistance requested by
the State, to enable the State to secure patents, copyrights, licenses and other intellectual property rights
related to the Work Product. The Parties intend the Work Product to be works made for hire.
i.

Copyrights
To the extent that the Work Product (or any portion of the Work Product) would not be considered works
made for hire under applicable law, Local Agency hereby assigns to the State, the entire right, title, and
interest in and to copyrights in all Work Product and all works based upon, derived from, or incorporating
the Work Product; all copyright applications, registrations, extensions, or renewals relating to all Work
Product and all works based upon, derived from, or incorporating the Work Product; and all moral rights
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or similar rights with respect to the Work Product throughout the world. To the extent that Local Agency
cannot make any of the assignments required by this section, Local Agency hereby grants to the State a
perpetual, irrevocable, royalty-free license to use, modify, copy, publish, display, perform, transfer,
distribute, sell, and create derivative works of the Work Product and all works based upon, derived from,
or incorporating the Work Product by all means and methods and in any format now known or invented
in the future. The State may assign and license its rights under this license.
ii. Patents
In addition, Local Agency grants to the State (and to recipients of Work Product distributed by or on
behalf of the State) a perpetual, worldwide, no-charge, royalty-free, irrevocable patent license to make,
have made, use, distribute, sell, offer for sale, import, transfer, and otherwise utilize, operate, modify
and propagate the contents of the Work Product. Such license applies only to those patent claims
licensable by Local Agency that are necessarily infringed by the Work Product alone, or by the
combination of the Work Product with anything else used by the State.
B. Exclusive Property of the State
Except to the extent specifically provided elsewhere in this Agreement, any pre-existing State Records, State
software, research, reports, studies, photographs, negatives, or other documents, drawings, models, materials,
data, and information shall be the exclusive property of the State (collectively, “State Materials”). Local
Agency shall not use, willingly allow, cause or permit Work Product or State Materials to be used for any
purpose other than the performance of Local Agency’s obligations in this Agreement without the prior written
consent of the State. Upon termination of this Agreement for any reason, Local Agency shall provide all
Work Product and State Materials to the State in a form and manner as directed by the State.
18. GOVERNMENTAL IMMUNITY
Liability for claims for injuries to persons or property arising from the negligence of the Parties, their departments,
boards, commissions committees, bureaus, offices, employees and officials shall be controlled and limited by the
provisions of the GIA; the Federal Tort Claims Act, 28 U.S.C. Pt. VI, Ch. 171 and 28 U.S.C. 1346(b), and the
State’s risk management statutes, §§24-30-1501, et seq. C.R.S.
19. STATEWIDE CONTRACT MANAGEMENT SYSTEM
If the maximum amount payable to Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at anytime thereafter, this §19 shall apply. Local Agency agrees to be governed by and comply
with the provisions of §24-102-205, §24-102-206, §24-103-601, §24-103.5-101 and §24-105-102 C.R.S.
regarding the monitoring of vendor performance and the reporting of contract performance information in the
State’s contract management system (“Contract Management System” or “CMS”). Local Agency’s performance
shall be subject to evaluation and review in accordance with the terms and conditions of this Agreement, Colorado
statutes governing CMS, and State Fiscal Rules and State Controller policies.
20. GENERAL PROVISIONS
A. Assignment
Local Agency’s rights and obligations under this Agreement are personal and may not be transferred or
assigned without the prior, written consent of the State. Any attempt at assignment or transfer without such
consent shall be void. Any assignment or transfer of Local Agency’s rights and obligations approved by the
State shall be subject to the provisions of this Agreement
B. Subcontracts
Local Agency shall not enter into any subcontract in connection with its obligations under this Agreement
without the prior, written approval of the State. Local Agency shall submit to the State a copy of each such
subcontract upon request by the State. All subcontracts entered into by Local Agency in connection with this
Agreement shall comply with all applicable federal and state laws and regulations, shall provide that they are
governed by the laws of the State of Colorado, and shall be subject to all provisions of this Agreement.
C. Binding Effect
Except as otherwise provided in §20.A. all provisions of this Agreement, including the benefits and burdens,
shall extend to and be binding upon the Parties’ respective successors and assigns.
Document Builder Generated
Rev. 04/22/2020

Page 21 of 26

Page 25 of 78
OLA #: 331002504
Routing #: 21-HA1-XC-00139

D. Authority
Each Party represents and warrants to the other that the execution and delivery of this Agreement and the
performance of such Party’s obligations have been duly authorized.
E. Captions and References
The captions and headings in this Agreement are for convenience of reference only, and shall not be used to
interpret, define, or limit its provisions. All references in this Agreement to sections (whether spelled out or
using the § symbol), subsections, exhibits or other attachments, are references to sections, subsections,
exhibits or other attachments contained herein or incorporated as a part hereof, unless otherwise noted.
F. Counterparts
This Agreement may be executed in multiple, identical, original counterparts, each of which shall be deemed
to be an original, but all of which, taken together, shall constitute one and the same agreement.
G. Entire Understanding
This Agreement represents the complete integration of all understandings between the Parties related to the
Work, and all prior representations and understandings related to the Work, oral or written, are merged into
this Agreement. Prior or contemporaneous additions, deletions, or other changes to this Agreement shall not
have any force or effect whatsoever, unless embodied herein.
H. Jurisdiction and Venue
All suits or actions related to this Agreement shall be filed and proceedings held in the State of Colorado and
exclusive venue shall be in the City and County of Denver.
I.

Modification
Except as otherwise provided in this Agreement, any modification to this Agreement shall only be effective
if agreed to in a formal amendment to this Agreement, properly executed and approved in accordance with
applicable Colorado State law and State Fiscal Rules. Modifications permitted under this Agreement, other
than contract amendments, shall conform to the policies promulgated by the Colorado State Controller.

J.

Statutes, Regulations, Fiscal Rules, and Other Authority.
Any reference in this Agreement to a statute, regulation, State Fiscal Rule, fiscal policy or other authority
shall be interpreted to refer to such authority then current, as may have been changed or amended since the
Effective Date of this Agreement.

K. Order of Precedence
In the event of a conflict or inconsistency between this Agreement and any exhibits or attachment such
conflict or inconsistency shall be resolved by reference to the documents in the following order of priority:
i. Colorado Special Provisions in the main body of this Agreement.
ii. The provisions of the other sections of the main body of this Agreement.
iii Exhibit A, Statement of Work.
iv. Exhibit D, Local Agency Resolution.
v. Exhibit C, Funding Provisions.
vi. Exhibit B, Sample Option Letter.
vii. Exhibit E, Local Agency Contract Administration Checklist.
viii. Other exhibits in descending order of their attachment.
L. Severability
The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or
enforceability of any other provision of this Agreement, which shall remain in full force and effect, provided
that the Parties can continue to perform their obligations under this Agreement in accordance with the intent
of the Agreement.
M. Survival of Certain Agreement Terms
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Any provision of this Agreement that imposes an obligation on a Party after termination or expiration of the
Agreement shall survive the termination or expiration of the Agreement and shall be enforceable by the other
Party.
N. Third Party Beneficiaries
Except for the Parties’ respective successors and assigns described in §20.C, this Agreement does not and is
not intended to confer any rights or remedies upon any person or entity other than the Parties. Enforcement
of this Agreement and all rights and obligations hereunder are reserved solely to the Parties. Any services or
benefits which third parties receive as a result of this Agreement are incidental to the Agreement, and do not
create any rights for such third parties.
O. Waiver
A Party’s failure or delay in exercising any right, power, or privilege under this Agreement, whether explicit
or by lack of enforcement, shall not operate as a waiver, nor shall any single or partial exercise of any right,
power, or privilege preclude any other or further exercise of such right, power, or privilege.
P. CORA Disclosure
To the extent not prohibited by federal law, this Agreement and the performance measures and standards
required under §24-103.5-101 C.R.S., if any, are subject to public release through the CORA.
Q. Standard and Manner of Performance
Local Agency shall perform its obligations under this Agreement in accordance with the highest standards of
care, skill and diligence in Local Agency’s industry, trade, or profession.
R. Licenses, Permits, and Other Authorizations.
Local Agency shall secure, prior to the Effective Date, and maintain at all times during the term of this
Agreement, at its sole expense, all licenses, certifications, permits, and other authorizations required to
perform its obligations under this Agreement, and shall ensure that all employees, agents and Subcontractors
secure and maintain at all times during the term of their employment, agency or subcontract, all license,
certifications, permits and other authorizations required to perform their obligations in relation to this
Agreement.
21. COLORADO SPECIAL PROVISIONS (COLORADO FISCAL RULE 3-3)
These Special Provisions apply to all contracts except where noted in italics.
A. STATUTORY APPROVAL. §24-30-202(1), C.R.S.
This Contract shall not be valid until it has been approved by the Colorado State Controller or designee. If
this Contract is for a Major Information Technology Project, as defined in §24-37.5-102(2.6), then this
Contract shall not be valid until it has been approved by the State’s Chief Information Officer or designee.
B. FUND AVAILABILITY. §24-30-202(5.5), C.R.S.
Financial obligations of the State payable after the current State Fiscal Year are contingent upon funds for
that purpose being appropriated, budgeted, and otherwise made available.
C. GOVERNMENTAL IMMUNITY.
Liability for claims for injuries to persons or property arising from the negligence of the State, its
departments, boards, commissions committees, bureaus, offices, employees and officials shall be controlled
and limited by the provisions of the Colorado Governmental Immunity Act, §24-10-101, et seq., C.R.S.; the
Federal Tort Claims Act, 28 U.S.C. Pt. VI, Ch. 171 and 28 U.S.C. 1346(b), and the State’s risk management
statutes, §§24-30-1501, et seq. C.R.S. No term or condition of this Contract shall be construed or interpreted
as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other provisions,
contained in these statutes.
D. INDEPENDENT CONTRACTOR
Contractor shall perform its duties hereunder as an independent contractor and not as an employee. Neither
Contractor nor any agent or employee of Contractor shall be deemed to be an agent or employee of the State.
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Contractor shall not have authorization, express or implied, to bind the State to any agreement, liability or
understanding, except as expressly set forth herein. Contractor and its employees and agents are not
entitled to unemployment insurance or workers compensation benefits through the State and the State
shall not pay for or otherwise provide such coverage for Contractor or any of its agents or employees.
Contractor shall pay when due all applicable employment taxes and income taxes and local head taxes
incurred pursuant to this Contract. Contractor shall (i) provide and keep in force workers'
compensation and unemployment compensation insurance in the amounts required by law, (ii) provide
proof thereof when requested by the State, and (iii) be solely responsible for its acts and those of its
employees and agents.
E. COMPLIANCE WITH LAW.
Contractor shall comply with all applicable federal and State laws, rules, and regulations in effect or hereafter
established, including, without limitation, laws applicable to discrimination and unfair employment practices.
F. CHOICE OF LAW, JURISDICTION, AND VENUE.
Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation,
execution, and enforcement of this Contract. Any provision included or incorporated herein by reference
which conflicts with said laws, rules, and regulations shall be null and void. All suits or actions related to this
Contract shall be filed and proceedings held in the State of Colorado and exclusive venue shall be in the City
and County of Denver.
G. PROHIBITED TERMS.
Any term included in this Contract that requires the State to indemnify or hold Contractor harmless; requires
the State to agree to binding arbitration; limits Contractor’s liability for damages resulting from death, bodily
injury, or damage to tangible property; or that conflicts with this provision in any way shall be void ab initio.
Nothing in this Contract shall be construed as a waiver of any provision of §24-106-109 C.R.S. Any term
included in this Contract that limits Contractor’s liability that is not void under this section shall apply only
in excess of any insurance to be maintained under this Contract, and no insurance policy shall be interpreted
as being subject to any limitations of liability of this Contract.
H. SOFTWARE PIRACY PROHIBITION.
State or other public funds payable under this Contract shall not be used for the acquisition, operation, or
maintenance of computer software in violation of federal copyright laws or applicable licensing restrictions.
Contractor hereby certifies and warrants that, during the term of this Contract and any extensions, Contractor
has and shall maintain in place appropriate systems and controls to prevent such improper use of public funds.
If the State determines that Contractor is in violation of this provision, the State may exercise any remedy
available at law or in equity or under this Contract, including, without limitation, immediate termination of
this Contract and any remedy consistent with federal copyright laws or applicable licensing restrictions.
I.

EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. §§24-18-201 and 24-50-507,
C.R.S.
The signatories aver that to their knowledge, no employee of the State has any personal or beneficial interest
whatsoever in the service or property described in this Contract. Contractor has no interest and shall not
acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance of
Contractor’s services and Contractor shall not employ any person having such known interests.

J.

VENDOR OFFSET AND ERRONEOUS PAYMENTS. §§24-30-202(1) and 24-30-202.4, C.R.S.
[Not applicable to intergovernmental agreements] Subject to §24-30-202.4(3.5), C.R.S., the State Controller
may withhold payment under the State’s vendor offset intercept system for debts owed to State agencies for:
(i) unpaid child support debts or child support arrearages; (ii) unpaid balances of tax, accrued interest, or
other charges specified in §§39-21-101, et seq., C.R.S.; (iii) unpaid loans due to the Student Loan Division
of the Department of Higher Education; (iv) amounts required to be paid to the Unemployment Compensation
Fund; and (v) other unpaid debts owing to the State as a result of final agency determination or judicial action.
The State may also recover, at the State’s discretion, payments made to Contractor in error for any reason,
including, but not limited to, overpayments or improper payments, and unexpended or excess funds received
by Contractor by deduction from subsequent payments under this Contract, deduction from any payment due
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under any other contracts, grants or agreements between the State and Contractor, or by any other appropriate
method for collecting debts owed to the State.
K. PUBLIC CONTRACTS FOR SERVICES. §§8-17.5-101, et seq., C.R.S.
[Not applicable to agreements relating to the offer, issuance, or sale of securities, investment advisory
services or fund management services, sponsored projects, intergovernmental agreements, or information
technology services or products and services] Contractor certifies, warrants, and agrees that it does not
knowingly employ or contract with an illegal alien who will perform work under this Contract and will
confirm the employment eligibility of all employees who are newly hired for employment in the United States
to perform work under this Contract, through participation in the E-Verify Program or the State verification
program established pursuant to §8-17.5-102(5)(c), C.R.S., Contractor shall not knowingly employ or
contract with an illegal alien to perform work under this Contract or enter into a contract with a Subcontractor
that fails to certify to Contractor that the Subcontractor shall not knowingly employ or contract with an illegal
alien to perform work under this Contract. Contractor (i) shall not use E-Verify Program or the program
procedures of the Colorado Department of Labor and Employment (“Department Program”) to undertake
pre-employment screening of job applicants while this Contract is being performed, (ii) shall notify the
Subcontractor and the contracting State agency or institution of higher education within 3 days if Contractor
has actual knowledge that a Subcontractor is employing or contracting with an illegal alien for work under
this Contract, (iii) shall terminate the subcontract if a Subcontractor does not stop employing or contracting
with the illegal alien within 3 days of receiving the notice, and (iv) shall comply with reasonable requests
made in the course of an investigation, undertaken pursuant to §8-17.5-102(5), C.R.S., by the Colorado
Department of Labor and Employment. If Contractor participates in the Department program, Contractor
shall deliver to the contracting State agency, Institution of Higher Education or political subdivision, a
written, notarized affirmation, affirming that Contractor has examined the legal work status of such
employee, and shall comply with all of the other requirements of the Department program. If Contractor fails
to comply with any requirement of this provision or §§8-17.5-101, et seq., C.R.S., the contracting State
agency, institution of higher education or political subdivision may terminate this Contract for breach and, if
so terminated, Contractor shall be liable for damages.
L. PUBLIC CONTRACTS WITH NATURAL PERSONS. §§24-76.5-101, et seq., C.R.S.
Contractor, if a natural person eighteen (18) years of age or older, hereby swears and affirms under penalty
of perjury that Contractor (i) is a citizen or otherwise lawfully present in the United States pursuant to federal
law, (ii) shall comply with the provisions of §§24-76.5-101, et seq., C.R.S., and (iii) has produced one form
of identification required by §24-76.5-103, C.R.S. prior to the Effective Date of this Contract.
Revised 11-1-18
22. FEDERAL REQUIREMENTS
Local Agency and/or their contractors, subcontractors, and consultants shall at all times during the execution of
this Agreement strictly adhere to, and comply with, all applicable federal and State laws, and their implementing
regulations, as they currently exist and may hereafter be amended. A summary of applicable federal provisions
are attached hereto as Exhibit F, Exhibit I, Exhibit J, Exhibit K and Exhibit M are hereby incorporated by this
reference.
23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)
Local Agency will comply with all requirements of Exhibit G and Local Agency Contract Administration
Checklist regarding DBE requirements for the Work, except that if Local Agency desires to use its own DBE
program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this Agreement, it must
submit a copy of its program’s requirements to the State for review and approval before the execution of this
Agreement. If Local Agency uses any State- approved DBE program for this Agreement, Local Agency shall be
solely responsible to defend that DBE program and its use of that program against all legal and other challenges
or complaints, at its sole cost and expense. Such responsibility includes, without limitation, determinations
concerning DBE eligibility requirements and certification, adequate legal and factual bases for DBE goals and
good faith efforts. State approval (if provided) of Local Agency’s DBE program does not waive or modify the
sole responsibility of Local Agency for use of its program.
24. DISPUTES
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Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of
Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days
after the date of receipt of a copy of such written decision, Local Agency mails or otherwise furnishes to the State
a written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding under
this clause, Local Agency shall be afforded an opportunity to be heard and to offer evidence in support of its
appeal. Pending final decision of a dispute hereunder, Local Agency shall proceed diligently with the performance
of this Agreement in accordance with the Chief Engineer’s decision. The decision of the Executive Director or
his duly authorized representative for the determination of such appeals shall be final and conclusive and serve
as final agency action. This dispute clause does not preclude consideration of questions of law in connection with
decisions provided for herein. Nothing in this Agreement, however, shall be construed as making final the
decision of any administrative official, representative, or board on a question of law.
THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK
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EXHIBIT A
Scope of Work
Westminster Multimodal Safety Improvements
TAP M356-032
23680
The project will construct and install transportation infrastructure improvements at nine
locations in Westminster that provide safer and more accessible multimodal connections to
local and regional destinations and services. The project also includes the purchase of
materials associated with the construction and installation tasks. Design will be completed
by City engineering staff, not funded as part of the grant. The extent of improvements varies
by location and include completing sidewalk gaps and adding crosswalk and yield line
striping, crosswalk illumination lighting, rapid flashing beacons, crossing signage, a
pedestrian refuge median, a bus stop passenger pad, and accessible curb ramps.
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EXHIBIT B
SAMPLE IGA OPTION LETTER
Date

State Fiscal Year

Project Code

Option Letter No.

Original Agreement #

Vendor Name:
Option to unilaterally add phasing to include Design, Construction, Environmental, Utilities,
ROW incidentals or Miscellaneous and to update encumbrance amount(s).
Option to unilaterally transfer funds from one phase to another phase.
Option to unilaterally add phasing to include Design, Construction, Environmental, Utilities,
ROW incidentals or Miscellaneous, to update encumbrance amount(s), and to unilaterally
transfer funds from one phase to another phase.
Option to unilaterally extend the performance of this Agreement and/or update a Work Phase
Performance Period.
Option A
In accordance with the terms of the original Agreement between the State of Colorado,
Department of Transportation and the Local Agency), the State hereby exercises the option to
authorize the Local Agency to add a phase and to encumber funds for the phase based on changes
in funding availability and authorization. The total encumbrance is (or increased) by $0.00. A
new Exhibit C-1 is made part of the original Agreement and replaces Exhibit C.
Option B
In accordance with the terms of the original Agreement between the State of Colorado,
Department of Transportation and the Local Agency, the State hereby exercises the option to
transfer funds based on variance in actual phase costs and original phase estimates. A new Exhibit
C-1 is made part of the original Agreement and replaces Exhibit C.
Option C
In accordance with the terms of the original Agreement between the State of Colorado,
Department of Transportation and the Local Agency, the State hereby exercises the option to 1)
release the Local Agency to begin a phase; 2) to encumber funds for the phase based upon
changes in funding availability and authorization; and 3) to transfer funds from phases based on
variance in actual phase costs and original phase estimates. A new Exhibit C-1 is made part of
the original Agreement and replaces Exhibit C.
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Option D
In accordance with the terms of the original Agreement between the State of Colorado,
Department of Transportation and the Local Agency, the State hereby exercises the option extend
the performance of this Agreement and/or update a Work Phase Performance Period.
The total encumbrance as a result of this option and all previous options and/or amendments is
now $0.00, as referenced in Exhibit C-1. The total budgeted funds to satisfy services/goods
ordered under the Agreement remains the same: as referenced in Exhibit C-1.
The effective date of this option letter is upon approval of the State Controller or delegate.
STATE OF COLORADO
Jared S. Polis
Department of Transportation

By: ___________________________________________
Stephen Harelson, P.E., Chief Engineer
(For) Shoshana M. Lew, Executive Director

Date: _________________________________________
ALL AGREEMENTS MUST BE APPROVED BY THE STATE CONTROLLER
CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement is not valid until
signed and dated below by the State Controller or delegate. Contractor is not authorized to begin performance
until such time. If the Local Agency begins performing prior thereto, the State of Colorado is not obligated to
pay the Local Agency for such performance or for any goods and/or services provided hereunder.

STATE OF COLORADO
STATE CONTROLLER
Robert Jaros, CPA, MBA, JD

By: ______________________________________
Colorado Department of Transportation
Date:__________________________________
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EXHIBIT C
FUNDING PROVISIONS
EXHIBIT C – FUNDING PROVISIONS
TAP M356-032 (23680)
A. Cost of Work Estimate
The Local Agency has estimated the total cost the Work to be $249,082.00, which is to be funded as follows:
1. BUDGETED FUNDS
a. Federal Funds
$199,266.00
(80% of Participating Costs)
b. Local Agency Matching Funds
$49,816.00
(20% of Participating Costs)
TOTAL BUDGETED FUNDS
2.

OMB UNIFORM GUIDANCE

a.

Federal Award Identification Number (FAIN):

b.

Federal Award Date (also Phase Performance Start Date):

c.

Amount of Federal Funds Obligated:

d.

Total Amount of Federal Award:

e.

Name of Federal Awarding Agency:

f.

CFDA # Highway Planning and Construction

g.

Is the Award for R&D?

h.

Indirect Cost Rate (if applicable)

$249,082.00
TBD
See Below
$0.00
$199,266.00
FHWA
CFDA 20.205
No
N/A

3. ESTIMATED PAYMENT TO LOCAL AGENCY
a.

Federal Funds Budgeted

$199,266.00

b.

Less Estimated Federal Share of CDOT-Incurred Costs
TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY

4.

FOR CDOT ENCUMBRANCE PURPOSES

a.

Total Encumbrance Amount

b.

Less ROW Acquisition 3111 and/or ROW Relocation 3109

$0.00
$199,266.00

$249,082.00

Net to be encumbered as follows:

$0.00
$249,082.00

Note: No funds are currently available. Design and Construction funds will become available after execution of an
Option letter (Exhibit B) or formal Amendment.

Performance Period Start*/End Date
Design
3020
$0.00
TBD / TBD
Performance Period Start*/End Date
WBS Element 23680.20.10
Const.
3301
$0.00
TBD / TBD
*The Local Agency should not begin work until all three of the following are in place: 1) Phase Performance
Period Start Date; 2) the execution of the document encumbering funds for the respective phase; and 3) Local
Agency receipt of the official Notice to Proceed. Any work performed before these three milestones are
achieved will not be reimbursable.
WBS Element 23680.10.30
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B. Matching Funds
The matching ratio for the federal participating funds for this Work is 80% federal-aid funds to 20% Local
Agency funds, it being understood that such ratio applies only to the $249,082.00 that is eligible for federal
participation, it being further understood that all non-participating costs are borne by the Local Agency at
100%. If the total participating cost of performance of the Work exceeds $249,082.00, and additional federal
funds are made available for the Work, the Local Agency shall pay 20% of all such costs eligible for federal
participation and 100% of all non-participating costs; if additional federal funds are not made available, the
Local Agency shall pay all such excess costs. If the total participating cost of performance of the Work is
less than $249,082.00, then the amounts of Local Agency and federal-aid funds will be decreased in
accordance with the funding ratio described herein. The performance of the Work shall be at no cost to the
State.
C. Maximum Amount Payable
The maximum amount payable to the Local Agency under this Agreement shall be $199,266.00 (for CDOT
accounting purposes, the federal funds of $199,266.00 and the Local Agency matching funds of $49,816.00
will be encumbered for a total encumbrance of $249,082.00), unless such amount is increased by an
appropriate written modification to this Agreement executed before any increased cost is incurred. It is
understood and agreed by the parties hereto that the total cost of the Work stated hereinbefore is the best
estimate available, based on the design data as approved at the time of execution of this Agreement, and that
such cost is subject to revisions (in accord with the procedure in the previous sentence) agreeable to the
parties prior to bid and award.
The maximum amount payable shall be reduced without amendment when the actual amount of the Local
Agency’s awarded contract is less than the budgeted total of the federal participating funds and the Local
Agency matching funds. The maximum amount payable shall be reduced through the execution of an Option
Letter as described in Section 7. E. of this contract.
D. Single Audit Act Amendment
All state and local government and non-profit organizations receiving $750,000 or more from all funding
sources defined as federal financial assistance for Single Audit Act Amendment purposes shall comply with
the audit requirements of 2 CFR part 200, subpart F (Audit Requirements) see also, 49 C.F.R. 18.20 through
18.26. The Single Audit Act Amendment requirements applicable to the Local Agency receiving federal
funds are as follows:
i.

Expenditure less than $750,000
If the Local Agency expends less than $750,000 in Federal funds (all federal sources, not just
Highway funds) in its fiscal year then this requirement does not apply.

ii.

Expenditure of $750,000 or more-Highway Funds Only
If the Local Agency expends $750,000 or more, in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.

iii.

Expenditure of $750,000 or more-Multiple Funding Sources
If the Local Agency expends $750,000 or more in Federal funds, and the Federal funds are
from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.

iv.

Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.
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EXHIBIT D
LOCAL AGENCY RESOLUTION (IF APPLICABLE)
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EXHIBIT E - LOCAL AGENCY AGREEMENT ADMINISTRATION CHECKLIST
COLORADO DEPARTMENT OF TRANSPORTATION

LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST
Project No.

TAP M356-032

STIP No.

Project Code

Region

SR15098

23680

R1

Project Location

Date

Westminster MultiModal Safety Imp

05/27/2021

Project Description

Westminster MultiModal Safety Imp

Local Agency

Local Agency Project Manager

City of Westminster

Kristina Evanoff

CDOT Resident Engineer

CDOT Project Manager

Maria Hajiaghaee

Carol Anderson

INSTRUCTIONS:
This checklist shall be used to establish the contractual administrative responsibilities of the individual parties to this agreement.
The checklist becomes an attachment to the Local Agency Agreement. Section numbers (NO.) correspond to the applicable
chapters of the CDOT Local Agency Desk Reference (Local Agency Manual). LAWR numbers correspond to the applicable
flowchart in the Local Agency Web Resource.
The checklist shall be prepared by placing an X under the responsible party, opposite each of the tasks. The X denotes the party
responsible for initiating and executing the task. Only one responsible party should be selected. When neither CDOT nor the
Local Agency is responsible for a task, not applicable (NA) shall be noted. In addition, # will denote that CDOT must concur or
approve.
Tasks that will be performed by Headquarters staff are indicated with an X in the CDOT column under Responsible Party. The
Regions, in accordance with established policies and procedures, will determine who will perform all other tasks that are the
responsibility of CDOT.
The checklist shall be prepared by the CDOT Resident Engineer or the CDOT Project Manager, in cooperation with the Local
Agency Project Manager, and submitted to the Region Program Engineer. If contract administration responsibilities change, the
CDOT Resident Engineer, in cooperation with the Local Agency Project Manager, will prepare and distribute a revised checklist.
Note:
Failure to comply with applicable Federal and State requirements may result in the loss of Federal or State participation in
funding.

LA
WR

NO.

RESPONSIBLE
PARTY
LA
CDOT

DESCRIPTION OF TASK

TIP / STIP AND LONG-RANGE PLANS
2.1

X

Review Project to ensure it is consistent with STIP and amendments thereto

FEDERAL FUNDING OBLIGATION AND AUTHORIZATION
4.1

Authorize funding by phases (CDOT Form 418 - Federal-aid Program Data. Requires
FHWA concurrence/involvement). Please write in "NA", if Not Applicable.

x

PROJECT DEVELOPMENT
1
2

3,3A
3,6
3

5.1
5.2
5.3

5.4
5.5
5.6

Prepare Design Data - CDOT Form 463
Prepare Local Agency/CDOT Inter-Governmental Agreement (see also Chapter 3)
Conduct Consultant Selection/Execute Consultant Agreement
• Project Development
• Construction Contract Administration (including Fabrication Inspection Services)
Conduct Design Scoping Review Meeting
Conduct Public Involvement
Conduct Field Inspection Review (FIR)

x

X

x
x

x

CDOT Form 1243
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LA
WR
4
5
3
3
3A
3B
3
3

RESPONSIBLE
PARTY
LA
CDOT

NO.

DESCRIPTION OF TASK

5.7
5.8
5.9
5.10
5.11
5.12
5.13
5.14
5.15
5.16
5.17

Conduct Environmental Processes (may require FHWA concurrence/involvement)
Acquire Right-of-Way (may require FHWA concurrence/involvement)
Obtain Utility and Railroad Agreements
Conduct Final Office Review (FOR)
Justify Force Account Work by the Local Agency
Justify Proprietary, Sole Source, or Local Agency Furnished Items
Document Design Exceptions - CDOT Form 464
Prepare Plans, Specifications, Construction Cost Estimates and Submittals
Ensure Authorization of Funds for Construction
Electronic Signatures
Records Management

x
xx
x
x
x
x
x
x
x
x

#
#
#
#
#

x

PROJECT DEVELOPMENT CIVIL RIGHTS AND LABOR COMPLIANCE
3

6.1
6.2

Set Disadvantaged Business Enterprise (DBE) Goals for Consultant and Construction
Contracts (CDOT Region EEO/Civil Rights Specialist).
Determine Applicability of Davis-Bacon Act
This project ☐ is ☐ is not exempt from Davis-Bacon requirements as determined
by the functional classification of the project location (Projects located on local roads
and rural minor collectors may be exempt.)

3
6,7

x

05/27/2021

Maria Hajiaghaee
6.3
6.4

x

CDOT Resident Engineer (Signature on File)
Date
Set On-the-Job Training Goals (CDOT Region EEO/Civil Rights Specialist) "NA", if Not Applicable
Title VI Assurances
Ensure the correct Federal Wage Decision, all required Disadvantaged Business
Enterprise/On-the-Job Training special provisions and FHWA Form 1273 are included
in the Contract (CDOT Resident Engineer)

ADVERTISE, BID AND AWARD of CONSTRUCTION PROJECTS
6,7
7
7
7

7.1
7.2
7.3
7.4

7
7

7.5
7.6

7,8
8

7.7
7.8
7.9
7.10

Obtain Approval for Advertisement Period of Less Than Three Weeks
Advertise for Bids
Distribute “Advertisement Set” of Plans and Specifications
Review Worksite and Plan Details with Prospective Bidders While Project Is Under
Advertisement
Open Bids
Process Bids for Compliance
Check CDOT Form 1415 – Commitment Confirmation when the low bidder
meets DBE goals. Please write in "NA", if Not Applicable.
Evaluate CDOT Form 1416 - Good Faith Effort Report and determine if the Contractor
has made a good faith effort when the low bidder does not meet DBE goals. "NA", if Not Applicable.
Submit required documentation for CDOT award concurrence
Concurrence from CDOT to Award
Approve Rejection of Low Bidder
Award Contract
Provide “Award” and “Record” Sets of Plans and Specifications

8.1
8.2
8.3

Issue Notice to Proceed to the Contractor
Project Safety
Conduct Conferences:
Pre-construction Conference (Appendix B)
• Fabrication Inspection Notifications
Pre-survey
• Construction staking
• Monumentation
Partnering (Optional)
Structural Concrete Pre-Pour (Agenda is in CDOT Construction Manual)
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x
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x
x
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x
x
#

#

x
x
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LA
WR

NO.

8

8.4

9

8.5

RESPONSIBLE
PARTY
LA
CDOT

DESCRIPTION OF TASK
Concrete Pavement Pre-Paving (Agenda is in CDOT Construction Manual)
HMA Pre-Paving (Agenda is in CDOT Construction Manual)
Develop and distribute Public Notice of Planned Construction to media and local
residents
Supervise Construction
A Professional Engineer (PE) registered in Colorado, who will be “in responsible
charge of construction supervision.”

Heath Klein

9
9
9
9
9,9A

8.6
8.7
8.8
8.9
8.10

303-658-2103

Phone number
Local Agency Professional Engineer or
CDOT Resident Engineer
Provide competent, experienced staff who will ensure the Contract work is constructed
in accordance with the plans and specifications
Construction inspection and documentation
Fabrication Inspection and documentation
Approve Shop Drawings
Perform Traffic Control Inspections
Perform Construction Surveying
Monument Right-of-Way
Prepare and Approve Interim and Final Contractor Pay Estimates. Collect and
review CDOT Form 1418 (or equivalent)
Provide the name and phone number of the person authorized for this task.

Kristina Evanoff
_____________________________________________
Local Agency Representative
9
9B
9B
9A
9
9
9

8.11
8.12
8.13
8.14
8.15
8.16
8.17
8.18

303-658-2117
____________________

x
x

x

x
x
x
x
x
x
x
x

x

#

x

#
#

x
x
x

#
#
#

Phone number

Prepare and Approve Interim and Final Utility and Railroad Billings
Prepare and Authorize Change Orders
Submit Change Order Package to CDOT
Prepare Local Agency Reimbursement Requests
Monitor Project Financial Status
Prepare and Submit Monthly Progress Reports
Resolve Contractor Claims and Disputes
Conduct Routine and Random Project Reviews

x
x
x

Provide the name and phone number of the person responsible for this task.

9

8.19

#

Maria Hajiaghaee
_____________________________________________
CDOT Resident Engineer
Ongoing Oversight of DBE Participation

x

303-757-9914
____________________
Phone number

x

MATERIALS
9,9C

9.1

9,9C

9.2

9C
9C
9C

9.3
9.4
9.5

Discuss Materials at Pre-Construction Meeting
• Buy America documentation required prior to installation of steel
Complete CDOT Form 250 - Materials Documentation Record
• Generate form, which includes determining the minimum number of required tests
and applicable material submittals for all materials placed on the project
• Update the form as work progresses
• Complete and distribute form after work is completed
Perform Project Acceptance Samples and Tests
Perform Laboratory Verification Tests
Accept Manufactured Products
Inspection of structural components:
• Fabrication of structural steel and pre-stressed concrete structural components
• Bridge modular expansion devices (0” to 6” or greater)
• Fabrication of bearing devices

CDOT Form 1243
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RESPONSIBLE
PARTY
LA
CDOT

LA
WR

NO.

DESCRIPTION OF TASK

9C
9C

9.6
9.7

Approve Sources of Materials
Independent Assurance Testing (IAT), Local Agency Procedures
Procedures x
• Generate IAT schedule
• Schedule and provide notification
• Conduct IAT
Approve mix designs
• Concrete
• Hot mix asphalt
Check Final Materials Documentation
Complete and Distribute Final Materials Documentation

9C

9C
9C

9.8

9.9
9.10

x

CDOT

x
x
x
x
x
x

CONSTRUCTION CIVIL RIGHTS AND LABOR COMPLIANCE
9
8,9

10.1
10.2

9

10.3

9

10.4

9

10.5

9

10.6
10.7

#
#
#

x

Fulfill Project Bulletin Board and Pre-Construction Packet Requirements
Process CDOT Form 205 - Sublet Permit Application
Review and sign completed CDOT Form 205 for each subcontractor, and submit to
CDOT EEO/Civil Rights Specialist
Conduct Equal Employment Opportunity and Labor Compliance Verification Employee
Interviews. Complete CDOT Form 280
Monitor Disadvantaged Business Enterprise Participation to Ensure Compliance with
the “Commercially Useful Function” Requirements
Conduct Interviews When Project Utilizes On-the-Job Trainees.
• Complete CDOT Form 1337 – Contractor Commitment to Meet OJT
Requirements.
• Complete CDOT Form 838 – OJT Trainee / Apprentice Record.
• Complete CDOT Form 200 - OJT Training Questionnaire
Check Certified Payrolls (Contact the Region EEO/Civil Rights Specialists for training

x

x

x

x
x
x
x

x

requirements.)

9

x

x

x

Submit FHWA Form 1391 - Highway Construction Contractor’s Annual EEO Report

FINALS
11.1

Conduct Final Project Inspection.(Resident Engineer or CDOT PM with mandatory Local

x

Agency participation.) Resident Engineer initiates CDOT Form 1212 - Final Acceptance Report.

10
10
11
11
11

11.2
11.3
11.4
11.5
11.6

11
11

11.7
11.8

11
11
11
cc:

11.9
11.10
11.11
11.12
11.13
11.14

Write Final Project Acceptance Letter
Advertise for Final Settlement
Prepare and Distribute Final As-Constructed Plans
Prepare EEO Certification and Collect EEO Forms
Check Final Quantities, Plans, and Pay Estimate; Check Project Documentation; and
submit Final Certifications
Check Material Documentation and Accept Final Material Certification (See Chapter 9)
Obtain CDOT Form 1419 from the Contractor and Submit to the CDOT Project
Manager
(FHWA Form 47 discontinued)
Complete and Submit CDOT Form 1212 – Final Acceptance Report (by CDOT)
Process Final Payment
Complete and Submit CDOT Form 950 - Project Closure
Retain Project Records
Retain Final Version of Local Agency Contract Administration Checklist

CDOT Resident Engineer/Project Manager
CDOT Region Program Engineer
CDOT Region EEO/Civil Rights Specialist

x
x
x
x
x
x

x

x

N/A
x
x
x

N/A

x
x

x

CDOT Region Materials Engineer
CDOT Contracts and Market Analysis Branch
Local Agency Project Manager
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EXHIBIT F
CERTIFICATION FOR FEDERAL-AID CONTRACTS
The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:
No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal loan,
the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification
of any Federal contract, Agreement, loan, or cooperative agreement.
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or
attempting to influence an officer of Congress, or an employee of a Member of Congress in connection with this Federal
contract, Agreement, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
"Disclosure Form to Report Lobbying," in accordance with its instructions.
This certification is a material representation of fact upon which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed by
Section 1352, Title 31, U.S. Code. Any person who fails to file the required certification shall be subject to a civil penalty
of not less than $10,000 and not more than $100,000 for each such failure.
The prospective participant also agrees by submitting his or her bid or proposal that he or she shall require that the
language of this certification be included in all lower tier subcontracts, which exceed $100,000 and that all such subrecipients shall certify and disclose accordingly.
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EXHIBIT G
DISADVANTAGED BUSINESS ENTERPRISE
SECTION 1.

Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business enterprises shall have
the maximum opportunity to participate in the performance of contracts financed in whole or in part with Federal funds
under this agreement, pursuant to 49 CFR Part 26. Consequently, the 49 CFR Part IE DBE requirements the Colorado
Department of Transportation DBE Program (or a Local Agency DBE Program approved in advance by the State) apply
to this agreement.
SECTION 2.

DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as determined by the Office
of Certification at the Colorado Department of Regulatory Agencies have the maximum opportunity to participate in the
performance of contracts and subcontracts financed in whole or in part with Federal funds provided under this agreement.
In this regard, all participants or contractors shall take all necessary and reasonable steps in accordance with the CDOT
DBE program (or a Local Agency DBE Program approved in advance by the State) to ensure that disadvantaged business
enterprises have the maximum opportunity to compete for and perform contracts. Recipients and their contractors shall
not discriminate on the basis of race, color, national origin, or sex in the award and performance of CDOT assisted
contracts.
SECTION 3

DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business Enterprise Program of
the Colorado Department of Transportation, 1988, as amended, and shall comply with the applicable provisions of the
program. (If applicable).
A copy of the DBE Program is available from and will be mailed to the Local Agency upon request: Business
Programs Office
Colorado Department of Transportation 2829 West Howard Place
Denver, Colorado 80204
Phone: (303) 757-9007

REVISED 1/22/98

REQUIRED BY 49 CFR PART 26
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EXHIBIT H
LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES
Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded Local Agency project agreement
administered by CDOT that involves professional consultant services. 23 CFR 172.1 states “The policies and
procedures involve federally funded contracts for engineering and design related services for projects subject to the
provisions of 23 U.S.C. 112(a) and are issued to ensure that a qualified consultant is obtained through an equitable
selection process, that prescribed work is properly accomplished in a timely manner, and at fair and reasonable cost”
and according to 23 CFR 172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore,
local agencies must comply with these CFR requirements when obtaining professional consultant services under a
federally funded consultant contract administered by CDOT.
CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related operations guidebook titled
"Obtaining Professional Consultant Services". This directive and guidebook incorporate requirements from both Federal
and State regulations, i.e., 23 CFR 172 and CRS §24-30-1401 et seq. Copies of the directive and the guidebook may be
obtained upon request from CDOT's Agreements and Consultant Management Unit. [Local agencies should have their
own written procedures on file for each method of procurement that addresses the items in 23 CFR 172].
Because the procedures and laws described in the Procedural Directive and the guidebook are quite lengthy, the
subsequent steps serve as a short-hand guide to CDOT procedures that a Local Agency must follow in obtaining
professional consultant services. This guidance follows the format of 23 CFR 172. The steps are:
1. The contracting Local Agency shall document the need for obtaining professional services.
2. Prior to solicitation for consultant services, the contracting Local Agency shall develop a detailed scope of
work and a list of evaluation factors and their relative importance. The evaluation factors are those identified in
C.R.S. 24-30-1403. Also, a detailed cost estimate should be prepared for use during negotiations.
3. The contracting agency must advertise for contracts in conformity with the requirements of C.R.S. 24-301405. The public notice period, when such notice is required, is a minimum of 15 days prior to the selection of
the three most qualified firms and the advertising should be done in one or more daily newspapers of general
circulation.
4. The Local Agency shall not advertise any federal aid contract without prior review by the CDOT Regional
Civil Rights Office (RCRO) to determine whether the contract shall be subject to a DBE contract goal. If the
RCRO determines a goal is necessary, then the Local Agency shall include the goal and the applicable provisions
within the advertisement. The Local Agency shall not award a contract to any Contractor or Consultant without
the confirmation by the CDOT Civil Rights and Business Resource Center that the Contractor or Consultant has
demonstrated good faith efforts. The Local Agency shall work with the CDOT RCRO to ensure compliance with
the established terms during the performance of the contract.
5. The Local Agency shall require that all contractors pay subcontractors for satisfactory performance of work
no later than 30 days after the receipt of payment for that work from the contractor. For construction projects, this
time period shall be reduced to seven days in accordance with Colorado Revised Statute 24-91-103(2). If the Local
Agency withholds retainage from contractors and/or allows contractors to withhold retainage from
subcontractors, such retainage provisions must comply with 49 CFR 26.29.
6. Payments to all Subconsultants shall be made within thirty days of receipt of payment from [the Local
Agency] or no later than ninety days from the date of the submission of a complete invoice from the
Subconsultant, whichever occurs first. If the Consultant has good cause to dispute an amount invoiced by a
Subconsultant, the Consultant shall notify [the Local Agency] no later than the required date for payment. Such
notification shall include the amount disputed and justification for the withholding. The Consultant shall
maintain records of payment that show amounts paid to all Subconsultants. Good cause does not include the
Consultant’s failure to submit an invoice to the Local Agency or to deposit payments made.
7. The analysis and selection of the consultants shall be done in accordance with CRS §24-30-1403. This section
of the regulation identifies the criteria to be used in the evaluation of CDOT pre-qualified prime consultants and
their team. It also shows which criteria are used to short-list and to make a final selection.
The short-list is based on the following evaluation factors:
a. Qualifications,
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b. Approach to the Work,
c. Ability to furnish professional services.
d. Anticipated design concepts, and
e. Alternative methods of approach for furnishing the professional services. Evaluation factors for final
selection are the consultant's:
a. Abilities of their personnel,
b. Past performance,
c. Willingness to meet the time and budget requirement,
d. Location,
e. Current and projected work load,
f. Volume of previously awarded contracts, and
g. Involvement of minority consultants.
8. Once a consultant is selected, the Local Agency enters into negotiations with the consultant to obtain a fair
and reasonable price for the anticipated work. Pre-negotiation audits are prepared for contracts expected to be
greater than $50,000. Federal reimbursements for costs are limited to those costs allowable under the cost
principles of 48 CFR 31. Fixed fees (profit) are determined with consideration given to size, complexity, duration,
and degree of risk involved in the work. Profit is in the range of six to 15 percent of the total direct and indirect
costs.
9. A qualified Local Agency employee shall be responsible and in charge of the Work to ensure that the work
being pursued is complete, accurate, and consistent with the terms, conditions, and specifications of the contract.
At the end of Work, the Local Agency prepares a performance evaluation (a CDOT form is available) on the
consultant.
CRS §§24-30-1401 THROUGH 24-30-1408, 23 CFR PART 172, AND P.D. 400.1, PROVIDE ADDITIONAL
DETAILS FOR COMPLYING WITH THE PRECEEDING EIGHT (8) STEPS.
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EXHIBIT I
FEDERAL-AID CONTRACT PROVISIONS FOR CONSTRUCTION CONTRACTS

I.
II.
III.
IV.
V.

General
Nondiscrimination
Nonsegregated Facilities
Davis-Bacon and Related Act Provisions
Contract Work Hours and Safety Standards Act
Provisions
VI.
Subletting or Assigning the Contract
VII. Safety: AccidentPrevention
VIII. False Statements Concerning Highway Projects
IX. Implementation of Clean Air Act and Federal Water
Pollution Control Act
X.
Compliance with Government wide Suspension and
Debarment Requirements
XI. Certification Regarding Use of Contract Funds for
Lobbying
ATTACHMENTS
A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access Road
Contracts (included in Appalachian contracts only)

I. GENERAL
1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under Title 23 (excluding emergency
contracts solely intended for debris removal). The contractor (or
subcontractor) must insert this form in each subcontract and further
require its inclusion in all lower tier subcontracts (excluding purchase
orders, rental agreements and other agreements for supplies or
services).
The applicable requirements of Form FHWA-1273 are incorporated by
reference for work done under any purchase order, rental agreement or
agreement for other services. The prime contractor shall be responsible
for compliance by any subcontractor, lower-tier subcontractor or
service provider.
Form FHWA-1273 must be included in all Federal-aid design- build
contracts, in all subcontracts and in lower tier subcontracts (excluding
subcontracts for design services, purchase orders, rental agreements
and other agreements for supplies or services). The design-builder
shall be responsible for compliance by any subcontractor, lower-tier
subcontractor or service provider.
Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the Form
FHWA-1273 must be physically incorporated (not referenced) in all
contracts, subcontracts and lower-tier subcontracts (excluding
purchase orders, rental agreements and other agreements for supplies
or services related to a construction contract).
2. Subject to the applicability criteria noted in the following sections,
these contract provisions shall apply to all work performed on the
contract by the contractor's own organization and with the assistance
of workers under the contractor's immediate superintendence and to
all work performed on the contract by piecework, station work, or by
subcontract.

3. A breach of any of the stipulations contained in these Required Contract
Provisions may be sufficient grounds for withholding of progress payments,
withholding of final payment, termination of the contract, suspension/debarment
or any other action determined to be appropriate by the contracting agency and
FHWA.
4. Selection of Labor: During the performance of this contract, the contractor
shall not use convict labor for any purpose within the limits of a construction
project on a Federal-aid highway unless it is labor performed by convicts who
are on parole, supervised release, or probation. The term Federal-aid highway
does not include roadways functionally classified as local roads or rural minor
collectors.

II. NONDISCRIMINATION
The provisions of this section related to 23 CFR Part 230 are applicable to all
Federal-aid construction contracts and to all related construction subcontracts of
$10,000 or more. The provisions of 23 CFR Part 230 are not applicable to
material supply, engineering, or architectural service contracts.
In addition, the contractor and all subcontractors must comply with the following
policies: Executive Order 11246, 41 CFR 60, 29 CFR 1625-1627, Title 23 USC
Section 140, the Rehabilitation Act of 1973, as amended (29 USC 794), Title VI
of the Civil Rights Act of 1964, as amended, and related regulations including 49
CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.
The contractor and all subcontractors must comply with: the requirements of the
Equal Opportunity Clause in 41 CFR 60- 1.4(b) and, for all construction
contracts exceeding $10,000, the Standard Federal Equal Employment
Opportunity Construction Contract Specifications in 41 CFR 60-4.3.
Note: The U.S. Department of Labor has exclusive authority to determine
compliance with Executive Order 11246 and the policies of the Secretary of
Labor including 41 CFR 60, and 29 CFR 1625-1627. The contracting agency
and the FHWA have the authority and the responsibility to ensure compliance
with Title 23 USC Section 140, the Rehabilitation Act of 1973, as amended (29
USC 794), and Title VI of the Civil Rights Act of 1964, as amended, and related
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230,
and 633.
The following provision is adopted from 23 CFR 230, Appendix A, with
appropriate revisions to conform to the U.S. Department of Labor (US DOL) and
FHWA requirements.
1. Equal Employment Opportunity: Equal employment opportunity (EEO)
requirements not to discriminate and to take affirmative action to assure equal
opportunity as set forth under laws, executive orders, rules, regulations (28 CFR
35, 29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) and orders of
the Secretary of Labor as modified by the provisions prescribed herein, and
imposed pursuant to 23 U.S.C. 140 shall constitute the EEO and specific
affirmative action standards for the contractor's project activities under this
contract. The provisions of the Americans with Disabilities Act of 1990 (42
U.S.C. 12101 et seq.) set forth under 28 CFR 35 and 29 CFR 1630 are
incorporated by reference in this contract. In the execution of this contract, the
contractor agrees to comply with the following minimum specific requirement
activities of EEO:
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a. The contractor will work with the contracting agency and the
Federal Government to ensure that it has made every good faith
effort to provide equal opportunity with respect to all of its terms
and conditions of employment and in their review of activities
under the contract.
b. The contractor will accept as its operating policy the following
statement:
"It is the policy of this Company to assure that applicants are
employed, and that employees are treated during employment,
without regard to their race, religion, sex, color, national origin, age
or disability. Such action shall include: employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff
or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship, pre-apprenticeship,
and/or on-the- job training."
2. EEO Officer: The contractor will designate and make known to the
contracting officers an EEO Officer who will have the responsibility
for and must be capable of effectively administering and promoting an
active EEO program and who must be assigned adequate authority and
responsibility to do so.
3. Dissemination of Policy: All members of the contractor's staff
who are authorized to hire, supervise, promote, and discharge
employees, or who recommend such action, or who are substantially
involved in such action, will be made fully cognizant of, and will
implement, the contractor's EEO policy and contractual
responsibilities to provide EEO in each grade and classification of
employment. To ensure that the above agreement will be met, the
following actions will be taken as a minimum:
a. Periodic meetings of supervisory and personnel office employees
will be conducted before the start of work and then not less often than
once every six months, at which time the contractor's EEO policy and
its implementation will be reviewed and explained. The meetings will
be conducted by the EEO Officer.
b. All new supervisory or personnel office employees will be given
a thorough indoctrination by the EEO Officer, covering all major
aspects of the contractor's EEO obligations within thirty days
following their reporting for duty with the contractor.
c. All personnel who are engaged in direct recruitment for the
project will be instructed by the EEO Officer in the contractor's
procedures for locating and hiring minorities and women.
d. Notices and posters setting forth the contractor's EEO policy will
be placed in areas readily accessible to employees, applicants for
employment and potential employees.
e. The contractor's EEO policy and the procedures to implement
such policy will be brought to the attention of employees by means of
meetings, employee handbooks, or other appropriate means.
4. Recruitment: When advertising for employees, the contractor will
include in all advertisements for employees the notation: "An Equal
Opportunity Employer." All such advertisements will be placed in
publications having a large circulation among minorities and women in
the area from which the project work force would normally be derived.
a. The contractor will, unless precluded by a valid bargaining
agreement, conduct systematic and direct recruitment through public
and private employee referral sources likely to yield qualified
minorities and women. To meet this requirement, the contractor will
identify sources of potential minority group employees, and establish
with such identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining agreement
providing for exclusive hiring hall referrals, the contractor is expected
to observe the provisions of that agreement to the extent that the system
meets the contractor's compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of discriminating
against minorities or women, or obligates the contractor to do the same,
such implementation violates Federal nondiscrimination provisions.
c. The contractor will encourage its present employees to refer
minorities and women as applicants for employment. Information and
procedures with regard to referring such applicants will be discussed
with employees.
5. Personnel Actions: Wages, working conditions, and employee
benefits shall be established and administered, and personnel actions of
every type, including hiring, upgrading, promotion, transfer, demotion,
layoff, and termination, shall be taken without regard to race, color,
religion, sex, national origin, age or disability. The following procedures
shall be followed:
a. The contractor will conduct periodic inspections of project sites to
insure that working conditions and employee facilities do not indicate
discriminatory treatment of project site personnel.
b. The contractor will periodically evaluate the spread of wages paid
within each classification to determine any evidence of discriminatory
wage practices.
c. The contractor will periodically review selected personnel actions
in depth to determine whether there is evidence of discrimination.
Where evidence is found, the contractor will promptly take corrective
action. If the review indicates that the discrimination may extend
beyond the actions reviewed, such corrective action shall include all
affected persons.
d. The contractor will promptly investigate all complaints of alleged
discrimination made to the contractor in connection with its obligations
under this contract, will attempt to resolve such complaints, and will
take appropriate corrective action within a reasonable time. If the
investigation indicates that the discrimination may affect persons other
than the complainant, such corrective action shall include such other
persons. Upon completion of each investigation, the contractor will
inform every complainant of all of their avenues of appeal.
6. Training and Promotion:
The contractor will assist in locating, qualifying, and increasing the skills
of minorities and women who are applicants for employment or current
employees. Such efforts should be aimed at developing full journey level
status employees in the type of trade or job classification involved.
a. Consistent with the contractor's work force requirements and as
permissible under Federal and State regulations, the contractor shall
make full use of training programs, i.e., apprenticeship, and on-the-job
training programs for the geographical area of contract performance. In
the event a special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the special
provision. The contracting agency may reserve training positions for
persons who receive welfare assistance in accordance with 23 U.S.C.
140(a).
b. The contractor will advise employees and applicants for
employment of available training programs and entrance requirements
for each.
c. The contractor will periodically review the training and promotion
potential of employees who are minorities and women and will
encourage eligible employees to apply for such training and promotion.
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7. Unions: If the contractor relies in whole or in part upon unions as a
source of employees, the contractor will use good faith efforts to obtain
the cooperation of such unions to increase opportunities for minorities
and women. Actions by the contractor, either directly or through a
contractor's association acting as agent, will include the procedures set
forth below:
a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed toward
qualifying more minorities and women for membership in the unions
and increasing the skills of minorities and women so that they may
qualify for higher paying employment.
b. The contractor will use good faith efforts to incorporate an EEO
clause into each union agreement to the end that such union will be
contractually bound to refer applicants without regard to their race,
color, religion, sex, national origin, age or disability.
c. The contractor is to obtain information as to the referral practices
and policies of the labor union except that to the extent such
information is within the exclusive possession of the labor union and
such labor union refuses to furnish such information to the contractor,
the contractor shall so certify to the contracting agency and shall set
forth what efforts have been made to obtain such information.
d.
In the event the union is unable to provide the contractor with
a reasonable flow of referrals within the time limit set forth in the
collective bargaining agreement, the contractor will, through
independent recruitment efforts, fill the employment vacancies
without regard to race, color, religion, sex, national origin, age or
disability; making full efforts to obtain qualified and/or qualifiable
minorities and women. The failure of a union to provide sufficient
referrals (even though it is obligated to provide exclusive referrals
under the terms of a collective bargaining agreement) does not relieve
the contractor from the requirements of this paragraph. In the event the
union referral practice prevents the contractor from meeting the
obligations pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency.
8. Reasonable Accommodation for Applicants / Employees with
Disabilities: The contractor must be familiar with the requirements for
and comply with the Americans with Disabilities Act and all rules and
regulations established there under. Employers must provide
reasonable accommodation in all employment activities unless to do
so would cause an undue hardship.

The contractor shall carry out applicable requirements of 49 CFR Part
26 in the award and administration of DOT-assisted contracts. Failure
by the contractor to carry out these requirements is a material breach of
this contract, which may result in the termination of this contract or such
other remedy as the contracting agency deems appropriate.
11. Records and Reports: The contractor shall keep such records as
necessary to document compliance with the EEO requirements. Such
records shall be retained for a period of three years following the date of
the final payment to the contractor for all contract work and shall be
available at reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.
a. The records kept by the contractor shall document the following:
(1) The number and work hours of minority and non- minority
group members and women employed in each work classification on the
project;
(2) The progress and efforts being made in cooperation with unions,
when applicable, to increase employment opportunities for minorities
and women; and
(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;
b. The contractors and subcontractors will submit an annual report to
the contracting agency each July for the duration of the project,
indicating the number of minority, women, and non- minority group
employees currently engaged in each work classification required by the
contract work. This information is to be reported on Form FHWA-1391.
The staffing data should represent the project work force on board in all
or any part of the last payroll period preceding the end of July. If on-thejob training is being required by special provision, the contractor will be
required to collect and report training data. The employment data should
reflect the work force on board during all or any part of the last payroll
period preceding the end of July.
III. NONSEGREGATED FACILITIES
This provision is applicable to all Federal-aid construction contracts
and to all related construction subcontracts of
$10,000 or more.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors of their EEO obligations under this contract.

The contractor must ensure that facilities provided for employees are
provided in such a manner that segregation on the basis of race, color,
religion, sex, or national origin cannot result. The contractor may neither
require such segregated use by written or oral policies nor tolerate such
use by employee custom. The contractor's obligation extends further to
ensure that its employees are not assigned to perform their services at
any location, under the contractor's control, where the facilities are
segregated. The term "facilities" includes waiting rooms, work areas,
restaurants and other eating areas, time clocks, restrooms, washrooms,
locker rooms, and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation, and housing
provided for employees. The contractor shall provide separate or singleuser restrooms and necessary dressing or sleeping areas to assure privacy
between sexes.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

9. Selection of Subcontractors, Procurement of Materials and
Leasing of Equipment: The contractor shall not discriminate on the
grounds of race, color, religion, sex, national origin, age or disability
in the selection and retention of subcontractors, including procurement
of materials and leases of equipment. The contractor shall take all
necessary and reasonable steps to ensure nondiscrimination in the
administration of this contract.

10. Assurance Required by 49 CFR 26.13(b):
a.
The requirements of 49 CFR Part 26 and the State DOT’s
U.S. DOT-approved DBE program are incorporated by reference.

b. The contractor or subcontractor shall not discriminate on the basis
of race, color, national origin, or sex in the performance of this contract.

This section is applicable to all Federal-aid construction projects
exceeding $2,000 and to all related subcontracts and lower-tier
subcontracts (regardless of subcontract size). The requirements apply to
all projects located within the right-of- way of a roadway that is
functionally classified as Federal-aid highway. This excludes roadways
functionally classified as local roads or rural minor collectors, which are
exempt.
Contracting agencies may elect to apply these requirements to other
projects.
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The following provisions are from the U.S. Department of Labor
regulations in 29 CFR 5.5 “Contract provisions and related matters”
with minor revisions to conform to the FHWA- 1273 format and
FHWA program requirements.
1. Minimum wages
a. All laborers and mechanics employed or working upon the site
of the work, will be paid unconditionally and not less often than once
a week, and without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by regulations issued
by the Secretary of Labor under the Copeland Act (29 CFR part 3)),
the full amount of wages and bona fide fringe benefits (or cash
equivalents thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the Secretary of
Labor which is attached hereto and made a part hereof, regardless of
any contractual relationship which may be alleged to exist between the
contractor and such laborers and mechanics.
Contributions made or costs reasonably anticipated for bona fide
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf
of laborers or mechanics are considered wages paid to such laborers
or mechanics, subject to the provisions of paragraph 1.d. of this
section; also, regular contributions made or costs incurred for more
than a weekly period (but not less often than quarterly) under plans,
funds, or programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly
period. Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill,
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be compensated
at the rate specified for each classification for the time actually worked
therein: Provided, That the employer's payroll records accurately set
forth the time spent in each classification in which work is performed.
The wage determination (including any additional classification and
wage rates conformed under paragraph 1.b. of this section) and the
Davis-Bacon poster (WH–1321) shall be posted at all times by the
contractor and its subcontractors at the site of the work in a prominent
and accessible place where it can be easily seen by the workers.
b. (1) The contracting officer shall require that any class of laborers
or mechanics, including helpers, which is not listed in the wage
determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The
contracting officer shall approve an additional classification and wage
rate and fringe benefits therefore only when the following criteria have
been met:

(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their representatives, and
the contracting officer agree on the classification and wage rate
(including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by the
contracting officer to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of
Labor, Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the
contracting officer or will notify the contracting officer within the 30day period that additional time is necessary.
(3) In the event the contractor, the laborers or mechanics to be
employed in the classification or their representatives, and the
contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where
appropriate), the contracting officer shall refer the questions,
including the views of all interested parties and the recommendation
of the contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an authorized
representative, will issue a determination within 30 days of receipt and
so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.
(4) The wage rate (including fringe benefits where appropriate)
determined pursuant to paragraphs 1.b.(2) or 1.b.(3) of this section,
shall be paid to all workers performing work in the classification under
this contract from the first day on which work is performed in the
classification.
c. Whenever the minimum wage rate prescribed in the contract for a
class of laborers or mechanics includes a fringe benefit which is not
expressed as an hourly rate, the contractor shall either pay the benefit as
stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.
d. If the contractor does not make payments to a trustee or other third
person, the contractor may consider as part of the wages of any laborer
or mechanic the amount of any costs reasonably anticipated in providing
bona fide fringe benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate
account, assets for the meeting of obligations under the plan or program.

(i) The work to be performed by the classification requested is
not performed by a classification in the wage determination; and
(ii) The classification is utilized in the area by the construction
industry; and
(iii) The proposed wage rate, including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates
contained in the wage determination.
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2. Withholding
The contracting agency shall upon its own action or upon written
request of an authorized representative of the Department of Labor,
withhold or cause to be withheld from the contractor under this
contract, or any other Federal contract with the same prime contractor,
or any other federally- assisted contract subject to Davis-Bacon
prevailing wage requirements, which is held by the same prime
contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any
subcontractor the full amount of wages required by the contract. In the
event of failure to pay any laborer or mechanic, including any
apprentice, trainee, or helper, employed or working on the site of the
work, all or part of the wages required by the contract, the contracting
agency may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have ceased.
3. Payrolls and basic records
a. Payrolls and basic records relating thereto shall be maintained by
the contractor during the course of the work and preserved for a period
of three years thereafter for all laborers and mechanics working at the
site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of
contributions or costs anticipated for bona fide fringe benefits or cash
equivalents thereof of the types described in section 1(b)(2)(B) of the
Davis- Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the Secretary of
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in
section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain
records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and
that the plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits.
Contractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of
apprenticeship programs and certification of trainee programs, the
registration of the apprentices and trainees, and the ratios and wage
rates prescribed in the applicable programs.
b. (1) The contractor shall submit weekly for each week in which any
contract work is performed a copy of all payrolls to the contracting
agency. The payrolls submitted shall set out accurately and completely
all of the information required to be maintained under 29 CFR
5.5(a)(3)(i), except that full social security numbers and home
addresses shall not be included on weekly transmittals. Instead the
payrolls shall only need to include an individually identifying number
for each employee (e.g., the last four digits of the employee's social
security number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH–347 is available
for this purpose from the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor
site. The prime contractor is responsible for the submission of copies
of payrolls by all subcontractors. Contractors and subcontractors shall
maintain the full social security number and current address of each
covered worker, and shall provide them upon request to the contracting
agency for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements.

It is not a violation of this section for a prime contractor to require a
subcontractor to provide addresses and social security numbers to the prime
contractor for its own records, without weekly submission to the contracting
agency.
(2) Each payroll submitted shall be accompanied by a “Statement of
Compliance,” signed by the contractor or subcontractor or his or her
agent who pays or supervises the payment of the persons employed
under the contract and shall certify the following:
(i) That the payroll for the payroll period contains the
information required to be provided under §5.5 (a)(3)
(ii) of Regulations, 29 CFR part 5, the appropriate information
is being maintained under §5.5 (a)(3)(i) of Regulations, 29 CFR
part 5, and that such information is correct and complete;
(ii) That each laborer or mechanic (including each helper,
apprentice, and trainee) employed on the contract during the
payroll period has been paid the full
weekly wages earned, without rebate, either directly
or indirectly, and that no deductions have been made either
directly or indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR part
3;
(iii) That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivalents for
the classification of work performed, as specified in the
applicable wage determination incorporated into the contract.
(3) The weekly submission of a properly executed certification set forth
on the reverse side of Optional Form WH–347 shall satisfy the
requirement for submission of the “Statement of Compliance” required
by paragraph 3.b.(2) of this section.
(4) The falsification of any of the above certifications may subject the
contractor or subcontractor to civil or criminal prosecution under
section 1001 of title 18 and section 231 of title 31 of the United States
Code.
c. The contractor or subcontractor shall make the records required under
paragraph 3.a. of this section available for inspection, copying, or
transcription by authorized representatives of the contracting agency, the
State DOT, the FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If
the contractor or subcontractor fails to submit the required records or to
make them available, the FHWA may, after written notice to the
contractor, the contracting agency or the State DOT, take such action as
may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may be grounds
for debarment action pursuant to 29 CFR 5.12.
4. Apprentices and trainees
a. Apprentices (programs of the USDOL).
Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship program registered
with the U.S. Department of Labor, Employment and Training
Administration, Office of Apprenticeship Training, Employer and Labor
Services, or with a State Apprenticeship Agency recognized by the Office,
or if a person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship program, who is
not individually registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor Services or a
State Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.
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The allowable ratio of apprentices to journeymen on the job site in any
craft classification shall not be greater than the ratio permitted to the
contractor as to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who is not
registered or otherwise employed as stated above, shall be paid not less
than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under
the registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. Where
a contractor is performing construction on a project in a locality other
than that in which its program is registered, the ratios and wage rates
(expressed in percentages of the journeyman's hourly rate) specified in
the contractor's or subcontractor's registered program shall be
observed.

Any employee listed on the payroll at a trainee rate who is not registered
and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually
performed. In addition, any trainee performing work on the job site in
excess of the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determination for the
work actually performed.

Every apprentice must be paid at not less than the rate specified in the
registered program for the apprentice's level of progress, expressed as
a percentage of the journeymen hourly rate specified in the applicable
wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the Administrator
determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that
determination.

The utilization of apprentices, trainees and journeymen under this part
shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29 CFR part
30.

In the event the Office of Apprenticeship Training, Employer and
Labor Services, or a State Apprenticeship Agency recognized by the
Office, withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize apprentices at less than
the applicable predetermined rate for the work performed until an
acceptable program is approved.
b. Trainees (programs of the USDOL).
Except as provided in 29 CFR 5.16, trainees will not be permitted to
work at less than the predetermined rate for the work performed unless
they are employed pursuant to and individually registered in a program
which has received prior approval, evidenced by formal certification
by the U.S. Department of Labor, Employment and Training
Administration.
The ratio of trainees to journeymen on the job site shall not be greater
than permitted under the plan approved by the Employment and
Training Administration.
Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a
percentage of the journeyman hourly rate specified in the applicable
wage determination. Trainees shall be paid fringe benefits in
accordance with the provisions of the trainee program. If the trainee
program does not mention fringe benefits, trainees shall be paid the
full amount of fringe benefits listed on the wage determination unless
the Administrator of the Wage and Hour Division determines that there
is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for
less than full fringe benefits for apprentices.

In the event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate
for the work performed until an acceptable program is approved.
c. Equal employment opportunity.

d. Apprentices and Trainees (programs of the U.S.DOT).
Apprentices and trainees working under apprenticeship and skill training
programs which have been certified by the Secretary of Transportation as
promoting EEO in connection with Federal- aid highway construction
programs are not subject to the requirements of paragraph 4 of this
Section IV. The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the particular
programs. The ratio of apprentices and trainees to journeymen shall not
be greater than permitted by the terms of the particular program.
5. Compliance with Copeland Act requirements. The contractor
shall comply with the requirements of 29 CFR part 3, which are
incorporated by reference in this contract.
6. Subcontracts. The contractor or subcontractor shall insert Form
FHWA-1273 in any subcontracts and also require the subcontractors to
include Form FHWA-1273 in any lower tier subcontracts. The prime
contractor shall be responsible for the compliance by any subcontractor
or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.
7. Contract termination: debarment. A breach of the contract clauses
in 29 CFR 5.5 may be grounds for termination of the contract, and for
debarment as a contractor and a subcontractor as provided in 29 CFR
5.12.
8. Compliance with Davis-Bacon and Related Act requirements. All
rulings and interpretations of the Davis-Bacon and Related Acts
contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.
9. Disputes concerning labor standards. Disputes arising out of the
labor standards provisions of this contract shall not be subject to the
general disputes clause of this contract. Such disputes shall be resolved
in accordance with the procedures of the Department of Labor set forth
in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes between
the contractor (or any of its subcontractors) and the contracting agency,
the U.S. Department of Labor, or the employees or their representatives.
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10. Certification of eligibility.
a. By entering into this contract, the contractor certifies that neither it
(nor he or she) nor any person or firm who has an interest in the
contractor's firm is a person or firm ineligible to be awarded
Government contracts by virtue of section 3(a) of the Davis-Bacon Act
or 29 CFR 5.12(a)(1).
b. No part of this contract shall be subcontracted to any person or firm
ineligible for award of a Government contract by virtue of section 3(a)
of the Davis-Bacon Act or 29 CFR5.12(a)(1).
c. The penalty for making false statements is prescribed in the U.S.
Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT
The following clauses apply to any Federal-aid construction contract
in an amount in excess of $100,000 and subject to the overtime
provisions of the Contract Work Hours and Safety Standards Act.
These clauses shall be inserted in addition to the clauses required by 29
CFR 5.5(a) or 29 CFR 4.6. As used in this paragraph, the terms
laborers and mechanics include watchmen and guards.
1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require or
involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or
she is employed on such work to work in excess of forty hours in such
workweek unless such laborer or mechanic receives compensation at
a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.
2. Violation; liability for unpaid wages; liquidated damages. In the
event of any violation of the clause set forth in paragraph (1.) of this
section, the contractor and any subcontractor responsible therefor
shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in violation of
the clause set forth in paragraph (1.) of this section, in the sum of $10
for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set forth
in paragraph (1.) of this section.
3. Withholding for unpaid wages and liquidated damages. The
FHWA or the contacting agency shall upon its own action or upon
written request of an authorized representative of the Department of
Labor withhold or cause to be withheld, from any moneys payable on
account of work performed by the contractor or subcontractor under
any such contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by the
same prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or subcontractor
for unpaid wages and liquidated damages as provided in the clause set
forth in paragraph (2.) of this section.

4. Subcontracts. The contractor or subcontractor shall insert in any
subcontracts the clauses set forth in paragraph (1.) through (4.) of this
section and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime contractor shall be
responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (1.) through (4.)
of this section.
VI. SUBLETTING OR ASSIGNING THECONTRACT
This provision is applicable to all Federal-aid construction contracts on
the National Highway System.
1. The contractor shall perform with its own organization contract work
amounting to not less than 30 percent (or a greater percentage if
specified elsewhere in the contract) of the total original contract price,
excluding any specialty items designated by the contracting agency.
Specialty items may be performed by subcontract and the amount of any
such specialty items performed may be deducted from the total original
contract price before computing the amount of work required to be
performed by the contractor's own organization (23 CFR 635.116).
a. The term “perform work with its own organization” refers to
workers employed or leased by the prime contractor, and equipment
owned or rented by the prime contractor, with or without operators.
Such term does not include employees or equipment of a subcontractor
or lower tier subcontractor, agents of the prime contractor, or any other
assignees. The term may include payments for the costs of hiring leased
employees from an employee leasing firm meeting all relevant Federal
and State regulatory requirements. Leased employees may only be
included in this term if the prime contractor meets all of the following
conditions:
(1) the prime contractor maintains control over the supervision of
the day-to-day activities of the leased employees;
(2) the prime contractor remains responsible for the quality of the
work of the leased employees;
(3) the prime contractor retains all power to accept or exclude
individual employees from work on the project; and
(4) the prime contractor remains ultimately responsible for the
payment of predetermined minimum wages, the submission of
payrolls, statements of compliance and all other Federal regulatory
requirements.
b. "Specialty Items" shall be construed to be limited to work that
requires highly specialized knowledge, abilities, or equipment not
ordinarily available in the type of contracting organizations qualified and
expected to bid or propose on the contract as a whole and in general are
to be limited to minor components of the overall contract.
2. The contract amount upon which the requirements set forth in
paragraph (1) of Section VI is computed includes the cost of material and
manufactured products which are to be purchased or produced by the
contractor under the contract provisions.
3. The contractor shall furnish (a) a competent superintendent or
supervisor who is employed by the firm, has full authority to direct
performance of the work in accordance with the contract requirements,
and is in charge of all construction operations (regardless of who
performs the work) and (b) such other of its own organizational resources
(supervision, management, and engineering services) as the contracting
officer determines is necessary to assure the performance of the contract.
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4. No portion of the contract shall be sublet, assigned or otherwise
disposed of except with the written consent of the contracting officer,
or authorized representative, and such consent when given shall not be
construed to relieve the contractor of any responsibility for the
fulfillment of the contract. Written consent will be given only after the
contracting agency has assured that each subcontract is evidenced in
writing and that it contains all pertinent provisions and requirements of
the prime contract
5. The 30% self-performance requirement of paragraph (1) is not
applicable to design-build contracts; however, contracting agencies
may establish their own self-performance requirements.

VII. SAFETY: ACCIDENTPREVENTION
This provision is applicable to all Federal-aid construction contracts
and to all related subcontracts.
1. In the performance of this contract the contractor shall comply with
all applicable Federal, State, and local laws governing safety, health,
and sanitation (23 CFR 635). The contractor shall provide all
safeguards, safety devices and protective equipment and take any other
needed actions as it determines, or as the contracting officer may
determine, to be reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to protect
property in connection with the performance of the work covered by
the contract.
2. It is a condition of this contract, and shall be made a condition of
each subcontract, which the contractor enters into pursuant to this
contract, that the contractor and any subcontractor shall not permit any
employee, in performance of the contract, to work in surroundings or
under conditions which are unsanitary, hazardous or dangerous to
his/her health or safety, as determined under construction safety and
health standards (29 CFR 1926) promulgated by the Secretary of
Labor, in accordance with Section 107 of the Contract Work Hours
and Safety Standards Act (40 U.S.C. 3704).
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that the
Secretary of Labor or authorized representative thereof, shall have right
of entry to any site of contract performance to inspect or investigate the
matter of compliance with the construction safety and health standards
and to carry out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.3704).

VIII.
FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS
This provision is applicable to all Federal-aid construction contracts
and to all related subcontracts.
In order to assure high quality and durable construction in conformity
with approved plans and specifications and a high degree of reliability
on statements and representations made by engineers, contractors,
suppliers, and workers on Federal- aid highway projects, it is essential
that all persons concerned with the project perform their functions as
carefully, thoroughly, and honestly as possible. Willful falsification,
distortion, or misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any misunderstanding
regarding the seriousness of these and similar acts, Form FHWA-1022
shall be posted on each Federal-aid highway project (23 CFR 635) in
one or more places where it is readily available toall persons concerned
with the project:

"Whoever, being an officer, agent, or employee of the United States, or
of any State or Territory, or whoever, whether a person, association,
firm, or corporation, knowingly makes any false statement, false
representation, or false report as to the character, quality, quantity, or cost
of the material used or to be used, or the quantity or quality of the work
performed or to be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs of construction
on any highway or related project submitted for approval to the Secretary
of Transportation;or
Whoever knowingly makes any false statement, false representation,
false report or false claim with respect to the character, quality, quantity,
or cost of any work performed or to be performed, or materials furnished
or to be furnished, in connection with the construction of any highway
or related project approved by the Secretary of Transportation; or
Whoever knowingly makes any false statement or false representation
as to material fact in any statement, certificate, or report submitted
pursuant to provisions of the Federal-aid Roads Act approved July 1,
1916, (39 Stat. 355), as amended and supplemented;
Shall be fined under this title or imprisoned not more than 5 years or
both."

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROLACT
This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.
By submission of this bid/proposal or the execution of this contract, or
subcontract, as appropriate, the bidder, proposer, Federal-aid
construction contractor, or subcontractor, as appropriate, will be deemed
to have stipulated as follows:
1. That any person who is or will be utilized in the performance of this
contract is not prohibited from receiving an award due to a violation of
Section 508 of the Clean Water Act or Section 306 of the Clean Air Act.
2. That the contractor agrees to include or cause to be included the
requirements of paragraph (1) of this Section X in every subcontract,
and further agrees to take such action as the contracting agency may
direct as a means of enforcing such requirements.
X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION
This provision is applicable to all Federal-aid construction contracts,
design-build contracts, subcontracts, lower-tier subcontracts, purchase
orders, lease agreements, consultant contracts or any other covered
transaction requiring FHWA approval or that is estimated to cost
$25,000 or more – as defined in 2 CFR Parts 180 and 1200.
1. Instructions for Certification – First Tier Participants:
a. By signing and submitting this proposal, the prospective first tier
participant is providing the certification set out below.
b. The inability of a person to provide the certification set out below
will not necessarily result in denial of participation in this covered
transaction. The prospective first tier participant shall submit an
explanation of why it cannot provide the certification set out below.

18 U.S.C. 1020 reads as follows:
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The certification or explanation will be considered in connection
with the department or agency's determination whether to enter
into this transaction. However, failure of the prospective first tier
participant to furnish a certification or an explanation shall
disqualify such a person from participation in this transaction.
c. The certification in this clause is a material representation of fact
upon which reliance was placed when the contracting agency
determined to enter into this transaction. If it is later determined
that the prospective participant knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal
Government, the contracting agency may terminate this
transaction for cause of default.
d. The prospective first tier participant shall provide immediate
written notice to the contracting agency to whom this proposal is
submitted if any time the prospective first tier participant learns
that its certification was erroneous when submitted or has
become erroneous by reason of changed circumstances.
e. The terms "covered transaction," "debarred," "suspended,"
"ineligible," "participant," "person," "principal," and "voluntarily
excluded," as used in this clause, are defined in 2 CFR Parts 180
and 1200. “First Tier Covered Transactions” refers to any
covered transaction between a grantee or subgrantee of Federal
funds and a participant (such as the prime or general contract).
“Lower Tier Covered Transactions” refers to any covered
transaction under a First Tier Covered Transaction (such as
subcontracts). “First Tier Participant” refers to the participant
who has entered into a covered transaction with a grantee or
subgrantee of Federal funds (such as the prime or general
contractor). “Lower Tier Participant” refers any participant who
has entered into a covered transaction with a First Tier
Participant or other Lower Tier Participants (such as
subcontractors and suppliers).
f. The prospective first tier participant agrees by submitting this
proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered
transaction with a person who is debarred, suspended, declared
ineligible, or voluntarily excluded from participation in this
covered transaction, unless authorized by the department or
agency entering into this transaction.
g. The prospective first tier participant further agrees by submitting
this proposal that it will include the clause titled "Certification
Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered Transactions," provided by the
department or contracting agency, entering into this covered
transaction, without modification, in all lower tier covered
transactions and in all solicitations for lower tier covered
transactions exceeding the $25,000 threshold.
h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (https://www.epls.gov/), which is
compiled by the General Services Administration.

i. Nothing contained in the foregoing shall be construed to require the
establishment of a system of records in order to render in good faith
the certification required by this clause. The knowledge and
information of the prospective participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary
course of business dealings.
j. Except for transactions authorized under paragraph (f) of these
instructions, if a participant in a covered transaction knowingly
enters into a lower tier covered transaction with a person who is
suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies
available to the Federal Government, the department or agency may
terminate this transaction for cause or default.
*****
2.
Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion – First Tier Participants:
a. The prospective first tier participant certifies to the best of its
knowledge and belief, that it and its principals:
(1) Are not presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency;
(2) Have not within a three-year period preceding this proposal
been convicted of or had a civil judgment rendered against them for
commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (Federal, State or local)
transaction or contract under a public transaction; violation of Federal
or State antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false
statements, or receiving stolen property;
(3) Are not presently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, State or local) with
commission of any of the offenses enumerated in paragraph(a)(2) of this
certification; and
(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions (Federal, State
or local) terminated for cause or default.
b. Where the prospective participant is unable to certify to any of the
statements in this certification, such prospective participant shall attach
an explanation to this proposal.
2. Instructions for Certification - Lower Tier Participants:
(Applicable to all subcontracts, purchase orders and other lower tier
transactions requiring prior FHWA approval or estimated to cost
$25,000 or more - 2 CFR Parts 180 and 1200)
a. By signing and submitting this proposal, the prospective lower tier
is providing the certification set out below.
b. The certification in this clause is a material representation of fact
upon which reliance was placed when this transaction was entered into.
If it is later determined that the prospective lower tier participant
knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department, or
agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.
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c. The prospective lower tier participant shall provide immediate
written notice to the person to which this proposal is submitted if at
any time the prospective lower tier participant learns that its
certification was erroneous by reason of changed circumstances.
d. The terms "covered transaction," "debarred," "suspended,"
"ineligible," "participant," "person," "principal," and "voluntarily
excluded," as used in this clause, are defined in 2 CFR Parts 180 and
1200. You may contact the person to which this proposal is submitted
for assistance in obtaining a copy of those regulations. “First Tier
Covered Transactions” refers to any covered transaction between a
grantee or subgrantee of Federal funds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions” refers
to any covered transaction under a First Tier Covered Transaction
(such as subcontracts). “First Tier Participant” refers to the participant
who has entered into a covered transaction with a grantee or
subgrantee of Federal funds (such as the prime or general contractor).
“Lower Tier Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower Tier
Participants (such as subcontractors and suppliers).
e. The prospective lower tier participant agrees by submitting this
proposal that, should the proposed covered transaction be entered into,
it shall not knowingly enter into any lower tier covered transaction
with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction,
unless authorized by the department or agency with which this
transaction originated.
f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion-Lower Tier Covered Transaction," without
modification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactionsexceedingthe$25,000
threshold.
g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant is responsible for ensuring
that its principals are not suspended, debarred, or otherwise
ineligible to
participate in covered transactions. To verify
the eligibility of its principals, as well as the eligibility of any lower
tier prospective participants, each participant may, but is not
required to, check the Excluded Parties List System website
(https://www.epls.gov/), which is compiled by the General Services
Administration.
h. Nothing contained in the foregoing shall be construed to require
establishment of a system of records in order to render in good faith
the certification required by this clause. The knowledge and
information of participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of
business dealings.

*****
Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion--Lower Tier Participants:
1. The prospective lower tier participant certifies, by submission of
this proposal, that neither it nor its principals is presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participating in covered transactions by any Federal
department or agency.
2. Where the prospective lower tier participant is unable to certify to
any of the statements in this certification, such prospective participant
shall attach an explanation to this proposal.
*****
XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS
FOR LOBBYING
This provision is applicable to all Federal-aid construction contracts
and to all related subcontracts which exceed $100,000 (49 CFR 20).
1. The prospective participant certifies, by signing and submitting this
bid or proposal, to the best of his or her knowledge and belief, that:
a. No Federal appropriated funds have been paid or will be paid, by
or on behalf of the undersigned, to any person for influencing or
attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of
any Federal contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.
b. If any funds other than Federal appropriated funds have been paid
or will be paid to any person for influencing or attempting to influence
an officer or employee of any Federal agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit
Standard Form-LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions.
2. This certification is a material representation of fact upon which
reliance was placed when this transaction was made or entered into.
Submission of this certification is a prerequisite for making or entering
into this transaction imposed by 31 U.S.C. 1352. Any person who fails
to file the required certification shall be subject to a civil penalty of not
less than $10,000 and not more than $100,000 for each such failure.
3. The prospective participant also agrees by submitting its bid or
proposal that the participant shall require that the language of this
certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such recipients shall certify and disclose
accordingly.

Except for transactions authorized under paragraph e of these
instructions, if a participant in a covered transaction knowingly enters
into a lower tier covered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to other remedies available to the Federal
Government, the department or agency with which this transaction
originated may pursue available remedies, including suspension
and/or debarment.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS
This provision is applicable to all Federal-aid projects funded under the
Appalachian Regional Development Act of1965.
1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done as on-site
work, shall give preference to qualified persons who regularly reside
in the labor area as designated by the DOL wherein the contract work
is situated, or the subregion, or the Appalachian counties of the State
wherein the contract work is situated, except:
a. To the extent that qualified persons regularly residing in the area
are not available.
b. For the reasonable needs of the contractor to employ supervisory
or specially experienced personnel necessary to assure an efficient
execution of the contract work.
c. For the obligation of the contractor to offer employment to present
or former employees as the result of a lawful collective bargaining
contract, provided that the number of nonresident persons employed
under this subparagraph (1c) shall not exceed 20 percent of the total
number of employees employed by the contractor on the contract
work, except as provided in subparagraph (4) below.
2. The contractor shall place a job order with the State Employment
Service indicating (a) the classifications of the laborers, mechanics and
other employees required to perform the contract work, (b) the number
of employees required in each classification, (c) the date on which the
participant estimates such employees will be required, and (d) any other
pertinent information required by the State Employment Service to
complete the job order form. The job order may be placed with the State
Employment Service in writing or by telephone. If during the course of
the contract work, the information submitted by the contractor in the
original job order is substantially modified, the participant shall
promptly notify the State Employment Service.
3. The contractor shall give full consideration to all qualified job
applicants referred to him by the State Employment Service. The
contractor is not required to grant employment to any job applicants
who, in his opinion, are not qualified to perform the classification of
work required.
4. If, within one week following the placing of a job order by the
contractor with the State Employment Service, the State Employment
Service is unable to refer any qualified job applicants to the contractor,
or less than the number requested, the State Employment Service will
forward a certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the contractor's
permanent project records. Upon receipt of this certificate, the
contractor may employ persons who do not normally reside in the labor
area to fill positions covered by the certificate, notwithstanding the
provisions of subparagraph(1c) above.
5. The provisions of 23 CFR 633.207(e) allow the contracting agency
to provide a contractual preference for the use of mineral resource
materials native to the Appalachian region.
6. The contractor shall include the provisions of Sections 1 through 4
of this Attachment A in every subcontract for work which is, or
reasonably may be, done as on-site work.
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EXHIBIT J
ADDITIONAL FEDERAL REQUIREMENTS
Federal laws and regulations that may be applicable to the Work include:
Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity," as amended by
Executive Order 11375 of October 13, 1967 and as supplemented in Department of Labor regulations (41 CFR
Chapter 60) (All construction contracts awarded in excess of $10,000 by the Local Agencys and their
contractors or the Local Agencys).
Copeland "Anti-Kickback" Act
The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor regulations (29
CFR Part 3) (All contracts and sub-Agreements for construction or repair).
Davis-Bacon Act
The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Labor regulations (29 CFR
Part 5) (Construction contracts in excess of $2,000 awarded by the Local Agencys and the Local Agencys
when required by Federal Agreement program legislation. This act requires that all laborers and mechanics
employed by contractors or sub-contractors to work on construction projects financed by federal assistance
must be paid wages not less than those established for the locality of the project by the Secretary of Labor).
Contract Work Hours and Safety Standards Act
Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-330) as
supplemented by Department of Labor regulations (29 CFR Part 5). (Construction contracts awarded by the
Local Agency’s in excess of $2,000, and in excess of $2,500 for other contracts which involve the employment
of mechanics or laborers).
Clear Air Act
Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C. 1857(h), section
508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and Environmental Protection Agency
regulations (40 CFR Part 15) (contracts, subcontracts, and sub-Agreements of amounts in excess of $100,000).
Energy Policy and Conservation Act
Mandatory standards and policies relating to energy efficiency which are contained in the state energy
conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94-163).
OMB Circulars
Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110, whichever is
applicable.
Hatch Act
The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state that federal funds
cannot be used for partisan political purposes of any kind by any person or organization involved in the
administration of federally-assisted programs.
Nondiscrimination
The Local Agency shall not exclude from participation in, deny the benefits of, or subject to discrimination
any person in the United States on the ground of race, color national origin, sex, age or disability. Prior to the
receipt of any Federal financial assistance from CDOT, the Local Agency shall execute the attached Standard
DOT Title VI assurance. As appropriate, the Local Agency shall include Appendix A, B, or C to the Standard
DOT Title VI assurance in any contract utilizing federal funds, land or other aid. The Local Agency shall also
include the following in all contract advertisements:
The [Local Agency], in accordance with the provisions of Title VI of the Civil Rights Act
of 1964 (79 Stat. 252, 42 US.C. §§ 2000d to 2000d-4) and the Regulations, hereby notifies
all bidders that it will affirmatively ensure that any contract entered into pursuant to this
advertisement, DBEs will be afforded full and fair opportunity to submit bids in response
to this invitation and will not be discriminated against on the grounds of race, color, or
national origin in consideration for any award.
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ADA
In any contract utilizing federal funds, land, or other federal aid, the Local Agency shall require the federalaid recipient or contractor to provide a statement of written assurance that they will comply with Section 504
and not discriminate on the basis of disability.
Uniform Relocation Assistance and Real Property Acquisition Policies Act
The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended (Public Law 91646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor is acquiring real property and
displacing households or businesses in the performance of the Agreement).
Drug-Free Workplace Act
The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).
Age Discrimination Act of 1975
The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing regulation, 45
C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as amended, and implementing
regulation 45 C.F.R. Part 84.
23 C.F.R. Part 172
23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".
23 C.F.R Part 633
23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction Contracts".
23 C.F.R. Part 635
23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The requirements
for which are shown in the Nondiscrimination Provisions, which are attached hereto and made a part hereof.
Nondiscrimination Provisions:
In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal Aid
Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest, agree as follows:
i. Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative to
nondiscrimination in Federally assisted programs of the Department of Transportation (Title 49, Code
of Federal Regulations, Part 21, hereinafter referred to as the "Regulations"), which are herein
incorporated by reference and made a part of this Agreement.
ii. Nondiscrimination
The Contractor, with regard to the work performed by it after award and prior to completion of the
contract work, will not discriminate on the ground of race, color, sex, mental or physical handicap or
national origin in the selection and retention of Subcontractors, including procurement of materials and
leases of equipment. The Contractor will not participate either directly or indirectly in the
discrimination prohibited by Section 21.5 of the Regulations, including employment practices when
the contract covers a program set forth in Appendix C of the Regulations.
iii. Solicitations for Subcontracts, Including Procurement of Materials and Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for work to be
performed under a subcontract, including procurement of materials or equipment, each potential
Subcontractor or supplier shall be notified by the Contractor of the Contractor's obligations under this
Agreement and the Regulations relative to nondiscrimination on the ground of race, color, sex, mental
or physical handicap or national origin.
iv. Information and Reports
The Contractor will provide all information and reports required by the Regulations, or orders and
instructions issued pursuant thereto and will permit access to its books, records, accounts, other sources
of information and its facilities as may be determined by the State or the FHWA to be pertinent to
ascertain compliance with such Regulations, orders and instructions. Where any information required
of the Contractor is in the exclusive possession of another who fails or refuses to furnish this
information, the Contractor shall so certify to the State, or the FHWA as appropriate and shall set forth
what efforts have been made to obtain the information.

Exhibit J - Page 2 of 11

Page 57 of 78

v. Sanctions for Noncompliance
In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the State shall impose such contract sanctions as it or the FHWA may determine to be
appropriate, including, but not limited to: a. Withholding of payments to the Contractor under the
contract until the Contractor complies, and/or b. Cancellation, termination or suspension of the
contract, in whole or in part.
Incorporation of Provisions §22
The Contractor will include the provisions of this Exhibit J in every subcontract, including procurement of
materials and leases of equipment, unless exempt by the Regulations, orders, or instructions issued pursuant
thereto. The Contractor will take such action with respect to any subcontract or procurement as the State or the
FHWA may direct as a means of enforcing such provisions including sanctions for noncompliance; provided,
however, that, in the event the Contractor becomes involved in, or is threatened with, litigation with a
Subcontractor or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the FHWA to enter into
such litigation to protect the interests of the United States.
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SAMPLE
The United States Department of Transportation (USDOT) Standard Title VI/Non-Discrimination
Assurances for Local Agencies
DOT Order No. 1050.2A
The [Local Agency] (herein referred to as the "Recipient"), HEREBY AGREES THAT, as a condition to receiving
any Federal financial assistance from the U.S. Department of Transportation (DOT), through the Colorado Department
of Transportation and the Federal Highway Administration (FHWA), Federal Transit Administration (FTA), and
Federal Aviation Administration (FAA), is subject to and will comply with the following:
Statutory/Regulatory Authorities
•
•
•

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits discrimination on
the basis of race, color, national origin);
49 C.F.R. Part 21 (entitled Non-discrimination In Federally-Assisted Programs Of The Department Of
Transportation-Effectuation Of Title VI Of The Civil Rights Act Of 1964);
28 C.F.R. section 50.3 (U.S. Department of Justice Guidelines for Enforcement of Title VI of the Civil Rights
Act of 1964);

The preceding statutory and regulatory cites hereinafter are referred to as the "Acts" and "Regulations," respectively.
General Assurances
In accordance with the Acts, the Regulations, and other pertinent directives, circulars, policy, memoranda, and/or
guidance, the Recipient hereby gives assurance that it will promptly take any measures necessary to ensure that:
"No person in the United States shall, on the grounds of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or
activity, "for which the Recipient receives Federal financial assistance from DOT, including the FHWA, FTA,
or FAA.
The Civil Rights Restoration Act of 1987 clarified the original intent of Congress, with respect to Title VI and other
Non-discrimination requirements (The Age Discrimination Act of 1975, and Section 504 of the Rehabilitation Act of
1973), by restoring the broad, institutional-wide scope and coverage of these non- discrimination statutes and
requirements to include all programs and activities of the Recipient, so long as any portion of the program is Federally
assisted.
Specific Assurances
More specifically, and without limiting the above general Assurance, the Recipient agrees with and gives the following
Assurances with respect to its Federally assisted FHWA, FTA, and FAA assisted programs:
1. The Recipient agrees that each "activity," "facility," or "program," as defined in §§ 21.23(b) and 21.23(e) of
49 C.F.R. § 21 will be (with regard to an "activity") facilitated, or will be (with regard to a "facility") operated,
or will be (with regard to a "program") conducted in compliance with all requirements imposed by, or pursuant
to the Acts and the Regulations.
2. The Recipient will insert the following notification in all solicitations for bids, Requests For Proposals for work,
or material subject to the Acts and the Regulations made in connection with all FHWA, FTA and FAA programs
and, in adapted form, in all proposals for negotiated agreements regardless of funding source:
3. "The [Local Agency] in accordance with the provisions of Title VI of the Civil Rights Act of 1964 (78 Stat.
252, 42 US.C. §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders that it will affirmatively
ensure that any contract entered into pursuant to this advertisement, disadvantaged business enterprises will
be afforded full and fair opportunity
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4.
5.

to submit bids in response to this invitation and will not be discriminated against on the grounds of
race, color, or national origin in consideration for an award."
The Recipient will insert the clauses of Appendix A and E of this Assurance in every contract or agreement
subject to the Acts and the Regulations.

6.

The Recipient will insert the clauses of Appendix B of this Assurance, as a covenant running with the land,
in any deed from the United States effecting or recording a transfer of real property, structures, use, or
improvements thereon or interest therein to a Recipient.

7.

That where the Recipient receives Federal financial assistance to construct a facility, or part of a facility,
the Assurance will extend to the entire facility and facilities operated in connection therewith.

8.

That where the Recipient receives Federal financial assistance in the form, or for the acquisition of real
property or an interest in real property, the Assurance will extend to rights to space on, over, or under such
property.

9.

That the Recipient will include the clauses set forth in Appendix C and Appendix D of this Assurance, as a
covenant running with the land, in any future deeds, leases, licenses, permits, or similar instruments entered
into by the Recipient with other parties:
a.
b.

for the subsequent transfer of real property acquired or improved under the applicable activity, project,
or program; and
for the construction or use of, or access to, space on, over, or under real property acquired or improved
under the applicable activity, project, or program.

10. That this Assurance obligates the Recipient for the period during which Federal financial assistance is
extended to the program, except where the Federal financial assistance is to provide, or is in the form of,
personal property, or real property, or interest therein, or structures or improvements thereon, in which case
the Assurance obligates the Recipient, or any transferee for the longer of the following periods:
a.
b.

the period during which the property is used for a purpose for which the Federal financial assistance is
extended, or for another purpose involving the provision of similar services or benefits; or
the period during which the Recipient retains ownership or possession of the property.

11. The Recipient will provide for such methods of administration for the program as are found by the Secretary
of Transportation or the official to whom he/she delegates specific authority to give reasonable guarantee
that it, other recipients, sub-recipients, sub-grantees, contractors, subcontractors, consultants, transferees,
successors in interest, and other participants of Federal financial assistance under such program will comply
with all requirements imposed or pursuant to the Acts, the Regulations, and this Assurance.
12. The Recipient agrees that the United States has a right to seek judicial enforcement with regard to any
matter arising under the Acts, the Regulations, and this Assurance.
By signing this ASSURANCE, the [Local Agency] also agrees to comply (and require any sub-recipients, subgrantees, contractors, successors, transferees, and/or assignees to comply) with all applicable provisions governing
the FHWA, FTA, and FAA’s access to records, accounts, documents, information, facilities, and staff. You also
recognize that you must comply with any program or compliance reviews, and/or complaint investigations
conducted by CDOT, FHWA, FTA, or FAA. You must keep records, reports, and submit the material for review
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upon request to CDOT, FHWA, FTA, or FAA, or its designee in a timely, complete, and accurate way. Additionally,
you must comply with all other reporting, data collection, and evaluation requirements, as prescribed by law or detailed
in program guidance.
[Local Agency] gives this ASSURANCE in consideration of and for obtaining any Federal grants, loans, contracts,
agreements, property, and/or discounts, or other Federal-aid and Federal financial assistance extended after the date
hereof to the recipients by the U.S. Department of Transportation under the FHWA, FTA, and FAA. This ASSURANCE
is binding on [Local Agency], other recipients, sub-recipients, sub-grantees, contractors, subcontractors and their
subcontractors', transferees, successors in interest, and any other participants in the FHWA, FTA, and FAA funded
programs. The person(s) signing below is authorized to sign this ASSURANCE on behalf of the Recipient.

(Name of Recipient)
by
(Signature of Authorized Official)
DATED
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APPENDIX A
During the performance of this contract, the contractor, for itself, its assignees, and successors in interest (hereinafter
referred to as the "contractor") agrees as follows:
1.

Compliance with Regulations: The contractor (hereinafter includes consultants) will comply with the Acts
and the Regulations relative to Non-discrimination in Federally-assisted programs of the U.S. Department of
Transportation, FHWA, as they may be amended from time to time, which are herein incorporated by reference
and made a part of this contract.

2.

Non-discrimination: The contractor, with regard to the work performed by it during the contract, will not
discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The contractor will not participate directly or
indirectly in the discrimination prohibited by the Acts and the Regulations, including employment practices
when the contract covers any activity, project, or program set forth in Appendix B of 49 CFR Part 21.

3.

Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all solicitations,
either by competitive bidding, or negotiation made by the contractor for work to be performed under a
subcontract, including procurements of materials, or leases of equipment, each potential subcontractor or
supplier will be notified by the contractor of the contractor's obligations under this contract and the Acts and
the Regulations relative to Non-discrimination on the grounds of race, color, or national origin.

4.

Information and Reports: The contractor will provide all information and reports required by the Acts, the
Regulations, and directives issued pursuant thereto and will permit access to its books, records, accounts, other
sources of information, and its facilities as may be determined by the [Local Agency], CDOT or FHWA to be
pertinent to ascertain compliance with such Acts, Regulations, and instructions. Where any information
required of a contractor is in the exclusive possession of another who fails or refuses to furnish the
information, the contractor will so certify to the [Local Agency], CDOT or FHWA, as appropriate, and will
set forth what efforts it has made to obtain the information.

5.

Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Non- discrimination
provisions of this contract, the [Local Agency] will impose such contract sanctions as it, CDOT or FHWA
may determine to be appropriate, including, but not limited to:
a.
b.

6.

withholding payments to the contractor under the contract until the contractor complies; and/or
cancelling, terminating, or suspending a contract, in whole or in part.

Incorporation of Provisions: The contractor will include the provisions of paragraphs one through six in
every subcontract, including procurements of materials and leases of equipment, unless exempt by the Acts,
the Regulations and directives issued pursuant thereto. The contractor will take action with respect to any
subcontract or procurement as the Recipient or the [Local Agency], CDOT or FHWA may direct as a means
of enforcing such provisions including sanctions for noncompliance. Provided, that if the contractor becomes
involved in, or is threatened with litigation by a subcontractor, or supplier because of such direction, the
contractor may request the Recipient to enter into any litigation to protect the interests of the Recipient. In
addition, the contractor may request the United States to enter into the litigation to protect the interests of the
United States.
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APPENDIX B
CLAUSES FOR DEEDS TRANSFERRING UNITED STATES PROPERTY
The following clauses will be included in deeds effecting or recording the transfer of real property, structures, or
improvements thereon, or granting interest therein from the United States pursuant to the provisions of Assurance 4:
NOW, THEREFORE, the U.S. Department of Transportation as authorized by law and upon the condition that the
[Local Agency] will accept title to the lands and maintain the project constructed thereon in accordance with (Name of
Appropriate Legislative Authority), the Regulations for the Administration of (Name of Appropriate Program), and
the policies and procedures prescribed by the FHWA of the U.S. Department of Transportation in accordance and in
compliance with all requirements imposed by Title 49, Code of Federal Regulations, U.S. Department of
Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in Federally-assisted programs of the
U.S Department of Transportation pertaining to and effectuating the provisions of Title VI of the Civil Rights Act of
1964 (78 Stat. 252; 42 U.S.C. § 2000d to 2000d-4), does hereby remise, release, quitclaim and convey unto the [Local
Agency] all the right, title and interest of the U.S. Department of Transportation in and to said lands described in Exhibit
A attached hereto and made a part hereof.
(HABENDUM CLAUSE)
TO HAVE AND TO HOLD said lands and interests therein unto [Local Agency] and its successors forever, subject,
however, to the covenants, conditions, restrictions and reservations herein contained as follows, which will remain in
effect for the period during which the real property or structures are used for a purpose for which Federal financial
assistance is extended or for another purpose involving the provision of similar services or benefits and will be binding
on the [Local Agency] its successors and assigns.
The [Local Agency], in consideration of the conveyance of said lands and interests in lands, does hereby covenant and
agree as a covenant running with the land for itself, its successors and assigns, that (1) no person will on the grounds of
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be otherwise subjected to
discrimination with regard to any facility located wholly or in part on, over, or under such lands hereby conveyed [,]
[and]* (2) that the [Local Agency] will use the lands and interests in lands and interests in lands so conveyed, in
compliance with all requirements imposed by or pursuant to Title 49, Code of Federal Regulations, U.S. Department of
Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in Federally-assisted programs of the
U.S. Department of Transportation, Effectuation of Title VI of the Civil Rights Act of 1964, and as said Regulations and
Acts may be amended [, and (3) that in the event of breach of any of the above-mentioned non-discrimination conditions,
the Department will have a right to enter or re-enter said lands and facilities on said land, and that above described land
and facilities will thereon revert to and vest in and become the absolute property of the U.S. Department of Transportation
and its assigns as such interest existed prior to this instruction].*
(*Reverter clause and related language to be used only when it is determined that such a clause is necessary to make clear
the purpose of Title VI.)
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APPENDIX C
CLAUSES FOR TRANSFER OF REAL PROPERTY ACQUIRED OR IMPROVED UNDER THE
ACTIVITY, FACILITY, OR PROGRAM
The following clauses will be included in deeds, licenses, leases, permits, or similar instruments entered into by the
[Local Agency] pursuant to the provisions of Assurance 7(a):
A. The (grantee, lessee, permittee, etc. as appropriate) for himself/herself, his/her heirs, personal representatives,
successors in interest, and assigns, as a part of the consideration hereof, does hereby covenant and agree [in the
case of deeds and leases add "as a covenant running with the land"] that:
1.

In the event facilities are constructed, maintained, or otherwise operated on the property described in this (deed,
license, lease, permit, etc.) for a purpose for which a U.S. Department of Transportation activity, facility, or
program is extended or for another purpose involving the provision of similar services or benefits, the (grantee,
licensee, lessee, permittee, etc.) will maintain and operate such facilities and services in compliance with all
requirements imposed by the Acts and Regulations (as may be amended) such that no person on the grounds
of race, color, or national origin, will be excluded from participation in, denied the benefits of, or be otherwise
subjected to discrimination in the use of said facilities.

B. With respect to licenses, leases, permits, etc., in the event of breach of any of the above Non-discrimination
covenants, [Local Agency] will have the right to terminate the (lease, license, permit, etc.) and to enter, re-enter,
and repossess said lands and facilities thereon, and hold the same as if the (lease, license, permit, etc.) had never
been made or issued. *
C. With respect to a deed, in the event of breach of any of the above Non-discrimination covenants, the [Local Agency]
will have the right to enter or re-enter the lands and facilities thereon, and the above described lands and facilities
will there upon revert to and vest in and become the absolute property of the [Local Agency] and its assigns. *
(*Reverter clause and related language to be used only when it is determined that such a clause is necessary to make
clear the purpose of Title VI.)
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APPENDIX D
CLAUSES FOR CONSTRUCTION/USE/ACCESS TO REAL PROPERTY ACQUIRED UNDER THE
ACTIVITY, FACILITY OR PROGRAM
The following clauses will be included in deeds, licenses, permits, or similar instruments/agreements entered into by
[Local Agency] pursuant to the provisions of Assurance 7(b):
A. The (grantee, licensee, permittee, etc., as appropriate) for himself/herself, his/her heirs, personal representatives,
successors in interest, and assigns, as a part of the consideration hereof, does hereby covenant and agree (in the
case of deeds and leases add, "as a covenant running with the land") that (1) no person on the ground of race,
color, or national origin, will be excluded from participation in, denied the benefits of, or be otherwise subjected
to discrimination in the use of said facilities, (2) that in the construction of any improvements on, over, or under
such land, and the furnishing of services thereon, no person on the ground of race, color, or national origin, will
be excluded from participation in, denied the benefits of, or otherwise be subjected to discrimination, (3) that the
(grantee, licensee, lessee, permittee, etc.) will use the premises in compliance with all other requirements imposed
by or pursuant to the Acts and Regulations, as amended, set forth in this Assurance.
B. With respect to (licenses, leases, permits, etc.), in the event of breach of any of the above Non- discrimination
covenants, [Local Agency] will have the right to terminate the (license, permit, etc., as appropriate) and to enter
or re-enter and repossess said land and the facilities thereon, and hold the same as if said (license, permit, etc., as
appropriate) had never been made or issued. *
C. With respect to deeds, in the event of breach of any of the above Non-discrimination covenants, [Local Agency]
will there upon revert to and vest in and become the absolute property of [Local Agency] of Transportation and its
assigns. *

(*Reverter clause and related language to be used only when it is determined that such a clause is necessary to make
clear the purpose of Title VI.)
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APPENDIX E
During the performance of this contract, the contractor, for itself, its assignees, and successors in interest (hereinafter
referred to as the "contractor") agrees to comply with the following non-discrimination statutes and authorities;
including but not limited to:
Pertinent Non-Discrimination Authorities:
•
•
•
•
•
•
•

•

•
•

•

•

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits discrimination on
the basis of race, color, national origin); and 49 CFR Part 21.
The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 U.S.C. § 4601),
(prohibits unfair treatment of persons displaced or whose property has been acquired because of Federal or
Federal-aid programs and projects);
Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the basis of sex);
Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits discrimination
on the basis of disability); and 49 CFR Part 27;
The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits discrimination on the
basis of age);
Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended, (prohibits
discrimination based on race, creed, color, national origin, or sex);
The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and applicability of
Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and Section 504 of the
Rehabilitation Act of 1973, by expanding the definition of the terms "programs or activities" to include all of
the programs or activities of the Federal-aid recipients, sub-recipients and contractors, whether such programs
or activities are Federally funded or not);
Titles II and III of the Americans with Disabilities Act, which prohibit discrimination on the basis of disability
in the operation of public entities, public and private transportation systems, places of public accommodation,
and certain testing entities (42 U.S.C. §§ 12131-12189) as implemented by Department of Transportation
regulations at 49 C.F.R. parts 37 and 38;
The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and LowIncome Populations, which ensures discrimination against minority populations by discouraging programs,
policies, and activities with disproportionately high and adverse human health or environmental effects on
minority and low-income populations;
Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, and
resulting agency guidance, national origin discrimination includes discrimination because of Limited English
proficiency (LEP). To ensure compliance with Title VI, you must take reasonable steps to ensure that LEP
persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 74100);
Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating because
of sex in education programs or activities (20 U.S.C. 1681 et seq).
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EXHIBIT K
FFATA SUPPLEMENTAL FEDERAL PROVISIONS
State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to
The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended
Revised as of 3-20-13
The contract, grant, or purchase order to which these Supplemental Provisions are attached has been funded, in whole
or in part, with an Award of Federal funds. In the event of a conflict between the provisions of these Supplemental
Provisions, the Special Provisions, the contract or any attachments or exhibits incorporated into and made a part of the
contract, the provisions of these Supplemental Provisions shall control.
1.

Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the meanings
ascribed to them below.
1.1.

“Award” means an award of Federal financial assistance that a non-Federal Entity receives or administers
in the form of:
1.1.1. Grants;
1.1.2. Contracts;
1.1.3.
Cooperative agreements, which do not include cooperative research and development
agreements (CRDA) pursuant to the Federal Technology Transfer Act of 1986, as amended
(15 U.S.C. 3710);
1.1.4. Loans;
1.1.5. Loan Guarantees;
1.1.6. Subsidies;
1.1.7. Insurance;
1.1.8. Food commodities;
1.1.9. Direct appropriations;
1.1.10. Assessed and voluntary contributions; and
1.1.11. Other financial assistance transactions that authorize the expenditure of Federal funds by nonFederal Entities.
Award does not include:
1.1.12. Technical assistance, which provides services in lieu of money;
1.1.13. A transfer of title to Federally-owned property provided in lieu of money; even if the award is
called a grant;
1.1.14. Any award classified for security purposes; or
1.1.15. Any award funded in whole or in part with Recovery funds, as defined in section 1512 of the
American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law 111-5).

1.2.

“Contract” means the contract to which these Supplemental Provisions are attached and includes all Award
types in §1.1.1 through 1.1.11 above.

1.3.

“Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal financial
assistance, other than the Prime Recipient, and includes grantees, subgrantees, Subrecipients, and borrowers.
For purposes of Transparency Act reporting, Contractor does not include Vendors.

1.4.

“Data Universal Numbering System (DUNS) Number” means the nine-digit number established and
assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity. Dun and Bradstreet’s website
may be found at: http://fedgov.dnb.com/webform.

1.5.

“Entity” means all of the following as defined at 2 CFR part 25, subpart C;
1.5.1.
A governmental organization, which is a State, local government, or Indian Tribe;
1.5.2. A foreign public entity;
1.5.3. A domestic or foreign non-profit organization;
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1.5.4. A domestic or foreign for-profit organization; and
1.5.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-Federal entity.
1.6.

“Executive” means an officer, managing partner or any other employee in a management position.

1.7.

“Federal Award Identification Number (FAIN)” means an Award number assigned by a Federal agency
to a Prime Recipient.

1.8.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109- 282),
as amended by §6202 of Public Law 110-252. FFATA, as amended, also is referred to as the “Transparency
Act.”

1.9.

“Prime Recipient” means a Colorado State agency or institution of higher education that receives an Award.

1.10. “Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds awards all or a
portion of such funds to a Subrecipient, in exchange for the Subrecipient’s support in the performance of all
or any portion of the substantive project or program for which the Award was granted.
1.11. “Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or Subaward to a nonFederal Entity) receiving Federal funds through a Prime Recipient to support the performance of the Federal
project or program for which the Federal funds were awarded. A Subrecipient is subject to the terms and
conditions of the Federal Award to the Prime Recipient, including program compliance requirements. The
term “Subrecipient” includes and may be referred to as Subgrantee.
1.12. “Subrecipient Parent DUNS Number” means the subrecipient parent organization’s 9-digit Data
Universal Numbering System (DUNS) number that appears in the subrecipient’s System for Award
Management (SAM) profile, if applicable.
1.13. “Supplemental Provisions” means these Supplemental Provisions for Federally Funded Contracts, Grants,
and Purchase Orders subject to the Federal Funding Accountability and Transparency Act of 2006, As
Amended, as may be revised pursuant to ongoing guidance from the relevant Federal or State of Colorado
agency or institution of higher education.
1.14. “System for Award Management (SAM)” means the Federal repository into which an Entity must enter
the information required under the Transparency Act, which may be found at http://www.sam.gov.
1.15. “Total Compensation” means the cash and noncash dollar value earned by an Executive during the Prime
Recipient’s or Subrecipient’s preceding fiscal year and includes the following:
1.15.1. Salary and bonus;
1.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar amount
recognized for financial statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Standards No. 123 (Revised 2005)
(FAS 123R), Shared Based Payments;
1.15.3. Earnings for services under non-equity incentive plans, not including group life, health,
hospitalization or medical reimbursement plans that do not discriminate in favor of Executives
and are available generally to all salaried employees;
1.15.4. Change in present value of defined benefit and actuarial pension plans;
1.15.5. Above-market earnings on deferred compensation which is not tax-qualified;
1.15.6. Other compensation, if the aggregate value of all such other compensation (e.g. severance,
termination payments, value of life insurance paid on behalf of the employee, perquisites or
property) for the Executive exceeds $10,000.
1.16. “Transparency Act” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law
109-282), as amended by §6202 of Public Law 110-252. The Transparency Act also is referred to as FFATA.
1.17 “Vendor” means a dealer, distributor, merchant or other seller providing property or services required for a
project or program funded by an Award. A Vendor is not a Prime Recipient or a Subrecipient and is not
subject to the terms and conditions of the Federal award. Program compliance requirements do not pass
through to a Vendor.
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2.

Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the regulations
issued pursuant thereto, including but not limited to these Supplemental Provisions. Any revisions to such
provisions or regulations shall automatically become a part of these Supplemental Provisions, without the necessity
of either party executing any further instrument. The State of Colorado may provide written notification to
Contractor of such revisions, but such notice shall not be a condition precedent to the effectiveness of such revisions.

3.

System for Award Management (SAM) and Data Universal Numbering System (DUNS) Requirements.
3.1. SAM. Contractor shall maintain the currency of its information in SAM until the Contractor submits the
final financial report required under the Award or receives final payment, whichever is later. Contractor shall
review and update SAM information at least annually after the initial registration, and more frequently if
required by changes in its information.
3.2. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update Contractor’s
information in Dun & Bradstreet, Inc. at least annually after the initial registration, and more frequently if
required by changes in Contractor’s information.

4.

Total Compensation. Contractor shall include Total Compensation in SAM for each of its five most highly
compensated Executives for the preceding fiscal year if:
4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and
4.2. In the preceding fiscal year, Contractor received:
4.2.1.
80% or more of its annual gross revenues from Federal procurement contracts and subcontracts
and/or Federal financial assistance Awards or Subawards subject to the Transparency Act; and
4.2.2.
$25,000,000 or more in annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and
4.3. The public does not have access to information about the compensation of such Executives through periodic
reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)
or § 6104 of the Internal Revenue Code of 1986.

5.

Reporting. Contractor shall report data elements to SAM and to the Prime Recipient as required in §7 below if
Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct payment shall be made to
Contractor for providing any reports required under these Supplemental Provisions and the cost of producing such
reports shall be included in the Contract price. The reporting requirements in §7 below are based on guidance from
the US Office of Management and Budget (OMB), and as such are subject to change at any time by OMB. Any such
changes shall be automatically incorporated into this Contract and shall become part of Contractor’s obligations
under this Contract, as provided in §2 above. The Colorado Office of the State Controller will provide summaries
of revised OMB reporting requirements at http://www.colorado.gov/dpa/dfp/sco/FFATA.htm.

6.

Effective Date and Dollar Threshold for Reporting. The effective date of these Supplemental Provisions apply
to new Awards as of October 1, 2010. Reporting requirements in §7 below apply to new Awards as of October 1,
2010, if the initial award is $25,000 or more. If the initial Award is below $25,000 but subsequent Award
modifications result in a total Award of $25,000 or more, the Award is subject to the reporting requirements as of
the date the Award exceeds $25,000. If the initial Award is $25,000 or more, but funding is subsequently deobligated such that the total award amount falls below $25,000, the Award shall continue to be subject to the
reporting requirements.

7.

Subrecipient Reporting Requirements. If Contractor is a Subrecipient, Contractor shall report as set forth below.
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7.1

To SAM. A Subrecipient shall register in SAM and report the following data elements in SAM for each
Federal Award Identification Number no later than the end of the month following the month in which the
Subaward was made:
7.1.1
Subrecipient DUNS Number;
7.1.2
Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT) account;
7.1.3
Subrecipient Parent DUNS Number;
7.1.4
Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;
7.1.5
7.1.6

7.2

8.

Subrecipient’s top 5 most highly compensated Executives if the criteria in §4 above are met;
and
Subrecipient’s Total Compensation of top 5 most highly compensated Executives if criteria in
§4 above met.

To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date of the
Contract, the following data elements:
7.2.1
Subrecipient’s DUNS Number as registered in SAM.
7.2.2 Primary Place of Performance Information, including: Street Address, City, State, Country, Zip
code + 4, and Congressional District.

Exemptions.
8.1.

These Supplemental Provisions do not apply to an individual who receives an Award as a natural person,
unrelated to any business or non-profit organization he or she may own or operate in his or her name.

8.2

A Contractor with gross income from all sources of less than $300,000 in the previous tax year is exempt
from the requirements to report Subawards and the Total Compensation of its most highly compensated
Executives.

8.3

Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other arrangement
as defined in Section 1.1 of these Special Provisions. On future dates “Award” may include other items to
be specified by OMB in policy memoranda available at the OMB Web site; Award also will include other
types of Awards subject to the Transparency Act.

8.4

There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of default under the
Contract and the State of Colorado may terminate the Contract upon 30 days prior written notice if the default remains
uncured five calendar days following the termination of the 30 day notice period. This remedy will be in addition to
any other remedy available to the State of Colorado under the Contract, at law or in equity.
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EXHIBIT L
SAMPLE SUBRECIPIENT MONITORING AND RISK ASSESSMENT
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EXHIBIT M - OMB Uniform Guidance for Federal
Awards Subject to
The Office of Management and Budget Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards (“Uniform Guidance”),
Federal Register, Vol. 78, No. 248, 78590
The agreement to which these Uniform Guidance Supplemental Provisions are attached has been funded, in whole or
in part, with an award of Federal funds. In the event of a conflict between the provisions of these Supplemental
Provisions, the Special Provisions, the agreement or any attachments or exhibits incorporated into and made a part of
the agreement, the provisions of these Uniform Guidance Supplemental Provisions shall control. In the event of a
conflict between the provisions of these Supplemental Provisions and the FFATA Supplemental Provisions, the
FFATA Supplemental Provisions shall control.
9.

Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the meanings
ascribed to them below.
9.1.

9.2.

9.3.

“Award” means an award by a Recipient to a Subrecipient funded in whole or in part by a Federal Award.
The terms and conditions of the Federal Award flow down to the Award unless the terms and conditions of
the Federal Award specifically indicate otherwise. 2 CFR §200.38
“Federal Award” means an award of Federal financial assistance or a cost-reimbursement contract under
the Federal Acquisition Requirements by a Federal Awarding Agency to a Recipient. “Federal Award” also
means an agreement setting forth the terms and conditions of the Federal Award. The term does not include
payments to a contractor or payments to an individual that is a beneficiary of a Federal program.
“Federal Awarding Agency” means a Federal agency providing a Federal Award to a Recipient. 2 CFR
§200.37

9.4.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109282), as amended by §6202 of Public Law 110-252.

9.5.

“Grant” or “Grant Agreement” means an agreement setting forth the terms and conditions of an Award.
The term does not include an agreement that provides only direct Federal cash assistance to an individual, a
subsidy, a loan, a loan guarantee, insurance, or acquires property or services for the direct benefit of use of
the Federal Awarding Agency or Recipient. 2 CFR §200.51.

9.6.

“OMB” means the Executive Office of the President, Office of Management and Budget.

9.7.

“Recipient” means a Colorado State department, agency or institution of higher education that receives a
Federal Award from a Federal Awarding Agency to carry out an activity under a Federal program. The term
does not include Subrecipients. 2 CFR §200.86

9.8.

“State” means the State of Colorado, acting by and through its departments, agencies and institutions of
higher education.

9.9.

“Subrecipient” means a non-Federal entity receiving an Award from a Recipient to carry out part of a
Federal program. The term does not include an individual who is a beneficiary of such program.

9.10. “Uniform Guidance” means the Office of Management and Budget Uniform Administrative Requirements,
Cost Principles, and Audit Requirements for Federal Awards, which supersedes requirements from OMB
Circulars A-21, A-87, A-110, and A-122, OMB Circulars A-89, A-102, and A- 133, and the guidance in
Circular A-50 on Single Audit Act follow-up. The terms and conditions of the Uniform Guidance flow down
to Awards to Subrecipients unless the Uniform Guidance or the terms and conditions of the Federal Award
specifically indicate otherwise.
9.11. “Uniform Guidance Supplemental Provisions” means these Supplemental Provisions for Federal Awards
subject to the OMB Uniform Guidance, as may be revised pursuant to ongoing guidance from relevant
Federal agencies or the Colorado State Controller.
10. Compliance. Subrecipient shall comply with all applicable provisions of the Uniform Guidance, including but not
limited to these Uniform Guidance Supplemental Provisions. Any revisions to such provisions
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automatically shall become a part of these Supplemental Provisions, without the necessity of either party executing
any further instrument. The State of Colorado may provide written notification to Subrecipient of such revisions,
but such notice shall not be a condition precedent to the effectiveness of such revisions.
11. Procurement Standards.
3.1

Procurement Procedures. Subrecipient shall use its own documented procurement procedures which
reflect applicable State, local, and Tribal laws and regulations, provided that the procurements conform to
applicable Federal law and the standards identified in the Uniform Guidance, including without limitation,
§§200.318 through 200.326 thereof.

3.2

Procurement of Recovered Materials. If Subrecipient is a State Agency or an agency of a political
subdivision of a state, its contractors must comply with section 6002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act. The requirements of Section 6002 include
procuring only items designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR
part 247 that contain the highest percentage of recovered materials practicable, consistent with maintaining
a satisfactory level of competition, where the purchase price of the item exceeds $10,000 or the value of the
quantity acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management
services in a manner that maximizes energy and resource recovery; and establishing an affirmative
procurement program for procurement of recovered materials identified in the EPA guidelines.

4.

Access to Records. Subrecipient shall permit Recipient and auditors to have access to Subrecipient’s records and
financial statements as necessary for Recipient to meet the requirements of §200.331 (Requirements for passthrough entities), §§200.300 (Statutory and national policy requirements) through 200.309 (Period of
performance), and Subpart F-Audit Requirements of the Uniform Guidance. 2 CFR §200.331(a)(5).

5.

Single Audit Requirements. If Subrecipient expends $750,000 or more in Federal Awards during Subrecipient’s
fiscal year, Subrecipient shall procure or arrange for a single or program-specific audit conducted for that year in
accordance with the provisions of Subpart F-Audit Requirements of the Uniform Guidance, issued pursuant to the
Single Audit Act Amendments of 1996, (31 U.S.C. 7501-7507). 2 CFR §200.501.

6.

5.1

Election. Subrecipient shall have a single audit conducted in accordance with Uniform Guidance
§200.514 (Scope of audit), except when it elects to have a program-specific audit conducted in accordance
with §200.507 (Program-specific audits). Subrecipient may elect to have a program-specific audit if
Subrecipient expends Federal Awards under only one Federal program (excluding research and
development) and the Federal program's statutes, regulations, or the terms and conditions of the Federal
award do not require a financial statement audit of Recipient. A program-specific audit may not be elected
for research and development unless all of the Federal Awards expended were received from Recipient and
Recipient approves in advance a program-specific audit.

5.2

Exemption. If Subrecipient expends less than $750,000 in Federal Awards during its fiscal year,
Subrecipient shall be exempt from Federal audit requirements for that year, except as noted in 2 CFR
§200.503 (Relation to other audit requirements), but records shall be available for review or audit by
appropriate officials of the Federal agency, the State, and the Government Accountability Office.

5.3

Subrecipient Compliance Responsibility. Subrecipient shall procure or otherwise arrange for the audit
required by Part F of the Uniform Guidance and ensure it is properly performed and submitted when due in
accordance with the Uniform Guidance. Subrecipient shall prepare appropriate financial statements,
including the schedule of expenditures of Federal awards in accordance with Uniform Guidance §200.510
(Financial statements) and provide the auditor with access to personnel, accounts, books, records, supporting
documentation, and other information as needed for the auditor to perform the audit required by Uniform
Guidance Part F-Audit Requirements.

Contract Provisions for Subrecipient Contracts. Subrecipient shall comply with and shall include all of the
following applicable provisions in all subcontracts entered into by it pursuant to this Grant Agreement.
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6.1

Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that
meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 shall include the
equal opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246,
“Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as
amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment
Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”
“During the performance of this contract, the contractor agrees as follows:
(1) The contractor will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin. The contractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without regard to their race,
color, religion, sex, or national origin. Such action shall include, but not be limited to the following:
Employment, upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places, available to employees and applicants
for employment, notices to be provided by the contracting officer setting forth the provisions of this
nondiscrimination clause.
(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of
the contractor, state that all qualified applicants will receive consideration for employment without regard
to race, color, religion, sex, or national origin.
(3) The contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided by the agency
contracting officer, advising the labor union or workers' representative of the contractor's commitments
under section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.
(4) The contractor will comply with all provisions of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.
(5) The contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, records, and accounts by the contracting agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders.
(6) In the event of the contractor's non-compliance with the nondiscrimination clauses of this contract
or with any of such rules, regulations, or orders, this contract may be canceled, terminated or suspended in
whole or in part and the contractor may be declared ineligible for further Government contracts in
accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24,
1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.
(7) The contractor will include the provisions of paragraphs (1) through (7) in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to
section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon
each subcontractor or vendor. The contractor will take such action with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions
including sanctions for noncompliance: Provided, however, that in the event the contractor becomes
involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction, the
contractor may request the United States to enter into such litigation to protect the interests of the United
States.”

4.2

Davis-Bacon Act. Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal
program legislation, all prime construction contracts in excess of $2,000 awarded by non-Federal entities
must include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-
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3148) as supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with the
statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the
prevailing wages specified in a wage determination made by the Secretary of Labor. In addition, contractors
must be required to pay wages not less than once a week. The non-Federal entity must place a copy of the
current prevailing wage determination issued by the Department of Labor in each solicitation. The decision to
award a contract or subcontract must be conditioned upon the acceptance of the wage determination. The
non-Federal entity must report all suspected or reported violations to the Federal awarding agency. The
contracts must also include a provision for compliance with the Copeland “Anti-Kickback” Act (40 U.S.C.
3145), as supplemented by Department of Labor regulations (29 CFR Part 3, “Contractors and Subcontractors
on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from the United States”).
The Act provides that each contractor or Subrecipient must be prohibited from inducing, by any means, any
person employed in the construction, completion, or repair of public work, to give up any part of the
compensation to which he or she is otherwise entitled.
The non-Federal entity must report all suspected or reported violations to the Federal awarding agency.

7.

4.3

Rights to Inventions Made Under a Contract or Agreement. If the Federal Award meets the definition of
“funding agreement” under 37 CFR §401.2 (a) and Subrecipient wishes to enter into a contract with a small
business firm or nonprofit organization regarding the substitution of parties, assignment or performance of
experimental, developmental, or research work under that “funding agreement,” Subrecipient must comply
with the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and Small
Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and any implementing
regulations issued by the awarding agency.

4.4

Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 12511387), as amended. Contracts and subgrants of amounts in excess of $150,000 must contain a provision that
requires the non-Federal award to agree to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as amended
(33 U.S.C. 1251-1387). Violations must be reported to the Federal awarding agency and the Regional Office
of the Environmental Protection Agency (EPA).

4.5

Debarment and Suspension (Executive Orders 12549 and 12689). A contract award (see 2 CFR 180.220)
must not be made to parties listed on the government wide exclusions in the System for Award Management
(SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Executive Orders 12549 (3
CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension.”
SAM Exclusions contains the names of parties debarred, suspended, or otherwise excluded by agencies, as
well as parties declared ineligible under statutory or regulatory authority other than Executive Order 12549.

4.6

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352). Contractors that apply or bid for an award exceeding
$100,000 must file the required certification. Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for influencing or attempting to influence
an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee
of a member of Congress in connection with obtaining any Federal contract, grant or any other award covered
by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non- Federal funds that takes place in
connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the nonFederal award.

Certifications. Unless prohibited by Federal statutes or regulations, Recipient may require Subrecipient to submit
certifications and representations required by Federal statutes or regulations on an annual basis. 2 CFR §200.208.

Submission may be required more frequently if Subrecipient fails to meet a requirement of the Federal
award. Subrecipient shall certify in writing to the State at the end of the Award that the project or activity
was completed or the level of effort was expended. 2 CFR §200.201(3). If the required level of activity
or effort was not carried out, the amount of the Award must be adjusted.
1. 8.Event of Default. Failure to comply with these Uniform Guidance Supplemental Provisions shall constitute an event
of default under the Grant Agreement (2 CFR §200.339) and the State may terminate the Grant upon 30
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days prior written notice if the default remains uncured five calendar days following the termination of the 30
day notice period. This remedy will be in addition to any other remedy available to the State of Colorado under
the Grant, at law or in equity.
9.

Effective Date. The effective date of the Uniform Guidance is December 26, 2013. 2 CFR §200.110. The
procurement standards set forth in Uniform Guidance §§200.317-200.326 are applicable to new Awards made by
Recipient as of December 26, 2015. The standards set forth in Uniform Guidance Subpart F-Audit Requirements
are applicable to audits of fiscal years beginning on or after December 26, 2014.

10. Performance Measurement
The Uniform Guidance requires completion of OMB-approved standard information collection forms (the PPR).
The form focuses on outcomes, as related to the Federal Award Performance Goals that awarding Federal agencies
are required to detail in the Awards.
Section 200.301 provides guidance to Federal agencies to measure performance in a way that will help the Federal
awarding agency and other non-Federal entities to improve program outcomes.
The Federal awarding agency is required to provide recipients with clear performance goals, indicators, and
milestones (200.210). Also, must require the recipient to relate financial data to performance accomplishments of
the Federal award.
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CDOT Transportation Alternatives Program (23680)

Westminster Multimodal Safety Improvements Project
Improvement Locations

1 Orchard Pkwy at 143rd Ave: Crosswalk signs, rapid flashing beacons, crosswalk
illumination lights, crosswalk and yield striping
2 134th Ave at Kalamath St: Rapid flashing beacons
3 134th Ave at Pecos St: Rapid flashing beacons
4 Huron
Page
78 ofSt
78(121st to 122nd Ave): New sidepath
5 112th Ave at Alcott St: Crosswalk striping, pedestrian refuge median, transit passenger
pad, crossing signs, and rapid flashing beacons
6 Yates St at 88th Pl: Rapid flashing beacons
7 72nd Ave at Bradburn Blvd: Crosswalk striping, crossing signs, and rapid flashing beacons
8 69th Place at Lowell Blvd: New sidewalk
9 Simms St at 101st Ave: Crosswalk striping, crossing signs and rapid flashing beacons

1

32

4

5

9

6

7
8
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Agenda Item - 10.D.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Authorize the Purchase of the 0.87 acre Diekmann Property located at 7371 West 92nd Avenue for Open
Space

Prepared By:

Lance Johnson, Interim Parks, Recreation, and Libraries Director
Joe Reale, Open Space Superintendent
Chase Evans, Real Estate and Development Administrator

Recommended City Council Action:
Authorize the City Manager to execute the purchase and sale agreement of approximately 0.87 acres located at 7371 West 92nd
Avenue for Open Space. The purchase price for this property including $5,000 earnest money would be $290,000, additional
$100,000 for the remediation and restoration of the property for a total expenditure of $390,000.

Summary Statement:
Staff has negotiated a Purchase and Sale Agreement for the Diekmann property at 7371 West 92nd Avenue (Attachment A).
The 0.87 acre Diekmann property is adjacent to the Niver Canal Open Space on 92nd Avenue between 92nd Lane and
Vance Street (Attachment B). Acquiring this property for Open Space will help do the following:
preserve the last private parcel along this section of the Niver Canal;
allow for the relocation of the Farmer's Highline Trail off of a busy road and provide a safer connection through the
Semper Farms Open Space;
restore the property to provide a more aesthetic view along a major transportation corridor; and
provide the potential for an additional regional trail connection to the north.
The parcel appraised at $290,000 in November of 2020.
The property has some structures including a residence which was partially destroyed in a fire; these will need to be razed
and the land restored.
At this time, the cost to remove the buildings and restore the property is estimated at $100,000. Jefferson County Open
Space (JCOS) has indicated a willingness to partner with the City on this project, potentially covering up to 25% of total
costs.
Funds are available for this purchase.

Fiscal Impact:
Up to $390,000 ($290,000 for the purchase of the property plus up to $100,000 in restoration costs)

Source of Funds:
POST Fund: Open Space Land Acquisition capital project
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Policy Issue(s):
Does City Council approve the use of Open Space Land Acquisition capital project funds for the purchase and restoration of the
Diekmann property for Open Space?

Alternative(s):
City Council could chose not authorize the purchase at this time. Staff does not recommend this option because acquiring the
Diekmann property will add a valuable property to the Open Space system and provide significant opportunities to improve trail
connectivity in the area. Staff believes the price is fair and will work on a partnership with JCOS to potentially cover 25% of the
costs.

Background Information:
The Diekmann property is located at 7371 West 92nd Avenue in unincorporated Jefferson County. It is prominently visible along a
major thoroughfare into Westminster and immediately adjacent to several existing Open Space properties, including Semper
Farms and the Farmer’s Highline Trail. The Diekmann property has been vacant for several years and the residence was recently
damaged in a fire. It is one of the last private parcels along the Niver Canal and has been identified as a desirable Open Space
acquisition for a number of years. Acquiring this property for Open Space will allow the City to improve the view corridor along 92nd
Avenue and relocate the Farmer’s Highline Trail off of a busy roadway improving safety and connectivity. In the future, this addition
to Open Space would facilitate trail connections to the north and the Walnut Creek corridor.
The property currently has several structures including two garages and a partially burned residence as well as numerous vehicles
and miscellaneous debris. The seller has agreed to remove all of the vehicles and trash from the property. Staff estimates that the
removal of all the remaining items and the restoration of the property for Open Space use would cost approximately $100,000. This
estimate will be confirmed when the environmental assessment is completed during the due diligence period and prior to
completing the purchase. Based on the appraisal, Staff believes the offer of $290,000 or $7.65 per square foot is a fair price.
Staff will continue working on a partnership with JCOS which may provide up to 25% of the total project cost or up to $97,500. In
the event Jefferson County funds are not available, Staff would recommend that the City complete the purchase. Sufficient funds
from the Open Space Acquisition capital project are available for this project.
This acquisition supports the City's Strategic Plan goals to foster and maintain a beautiful, desirable, safe, and environmentally
responsible City, and to advance the City's long-term sustainability to provide ongoing excellence in City services, and a wellplanned community that meets the needs of residents now, and in the future, by preserving Open Space lands, improving the view
along a major City thoroughfare, and providing improved trail connectivity.
Respectfully submitted,

Donald M. Tripp
City Manager

ATTACHMENTS:
Description
Attachment A: Proposed Purchase and Sale Agreement for Diekmann
Property
Attachment B: Map of Proposed Diekmann Open Space Acquisition

Upload Date

Type

8/19/2021

Attachment

8/19/2021

Map
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ATTACHMENT A
PURCHASE AND SALE AGREEMENT
THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is made and entered
into as of August ___, 2021 (the “Effective Date”), by and between James Diekmann and Norma
Diekmann (the “Seller”) and the City of Westminster, a Colorado home rule municipal corporation
(the “Buyer”).
RECITALS
A.
Seller is the owner of that certain real property totaling approximately 0.87 acres
located in the County of Jefferson, State of Colorado, described as: 7371 West 92nd Avenue
Broomfield, CO 80021 and further described in Exhibit A, attached hereto and incorporated
herein, (together with all appurtenances thereto, the “Property”).
B.
Subject to the terms and conditions of this Agreement and the other agreements
between Buyer and Seller referenced herein, Seller desires to sell to Buyer, and Buyer desires to
purchase from Seller, the Property on the terms and conditions contained herein.
AGREEMENT
NOW, THEREFORE, for and in consideration of the aforesaid and the mutual covenants
and agreements contained in this Agreement, and for other good and valuable consideration, the
receipt and adequacy of which are hereby acknowledged, Buyer and Seller hereby agree as
follows:
1.
Purchase and Sale. Seller hereby agrees to sell and convey to Buyer, and Buyer
hereby agrees to acquire and purchase from Seller, the Property for the consideration and on the
terms set forth in this Agreement.
2.
Purchase Price. The parties agree that the purchase price for the Property (the
“Purchase Price”) shall be Two Hundred Ninety Thousand and 00/100 Dollars ($290,000.00),
delivered to Seller at Closing upon satisfaction of all conditions to Closing, including without
limitation, delivery of a special warranty deed (the “Deed”) at Closing, less any amounts to be
withheld in accordance with this Agreement.
(a)
Upon mutual execution of this Agreement, the parties shall open an escrow
(the “Escrow”) with Fidelity National Title Insurance Company (the “Title Company”) and
deposit this Agreement with the Title Company for use as Escrow instructions. Buyer and Seller
further agree to execute supplemental Escrow instructions for transactions of the type
contemplated in this Agreement. For any conflict between the supplemental Escrow instructions
and this Agreement, the terms of this Agreement shall control. Within thirty (30) days after the
Effective Date, Buyer shall deliver to the Title Company for deposit into the Escrow immediately
available funds in the amount of Five Thousand and 00/100 Dollars ($5,000.00) (the “Deposit”),
and the Deposit shall be held by Title Company in one or more federally insured accounts. All
references in this Agreement to the Deposit shall include any interest earned on funds in the
Escrow. If Buyer completes the purchase of the Property, the Deposit shall be applied to the
PSA CITY-BUYER FORM (7-24-19)
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Purchase Price. Otherwise, the Deposit shall be held and disbursed by the Title Company as
provided in this Agreement.
(b)
Buyer shall pay the remaining amount of Two Hundred Eighty-Five
Thousand and 00/100 Dollars ($285,000.00) in cash or cash equivalent at Closing.
3.

Inspection.

(a)
Buyer may obtain, at Buyer’s option and expense, such surveys,
environmental, water, soil or any other inspections, including an appraisal, of the Property as
Buyer shall deem necessary or prudent. Buyer and Buyer’s inspectors and agents shall have access
to the Property for such inspections, provided that Buyer shall first reasonably attempt to give prior
notice to Seller of the type(s) of inspections, name(s) of inspectors, the date(s) upon which such
inspections shall be performed and evidence of adequate insurance covering Buyer’s activities on
the Property meeting Seller’s requirements for the same. Buyer agrees to conduct all examinations
and tests of the Property in a safe and workmanlike manner and repair any damage or disturbance
it causes to the Property. The obligations of Buyer under this section shall survive Closing or the
termination of this Agreement.
(b)
On or before the date that is ten (10) days after the Effective Date, to the
extent such documents are within Seller’s possession or control, Seller will deliver to Buyer all
correspondence, reports and other documents involving the Property, including, but not limited to,
all subdivision plats; governmental approvals; soils reports; existing surveys; planning studies;
development plans; cost estimates; layouts; grading plans; flood plain analyses; environmental
assessments; aerial photographs, topographical maps or studies; engineering studies and plans,
leases, contracts regarding the operation and maintenance of the Property, property tax bills,
assessment history for any association, mylars, abstracts of title, title opinions, title insurance
policies and all other title documents pertaining to the Property and all other documents or
instruments which relate to the condition, development or developability of all or any portion of
the Property.
(c)
If Buyer objects to any condition of the Property, then Buyer shall give
notice to Seller on or before November 30, 2021, adequately describing the condition and the
objection thereto, together with any requested action from Seller. If a notice of objection to any
condition of the Property is delivered to Seller, Seller may, but is not required to, attempt to cure,
satisfy or resolve any such objections. If Seller has not agreed in writing to a settlement thereof
on or before December 30, 2021, this Agreement shall automatically terminate, in which case the
Deposit shall be returned to Buyer and neither party shall have any further rights or obligations
hereunder, except for any liabilities or obligations that by their terms survive termination of this
Agreement, unless Seller receives Buyer’s written withdrawal of the objection before such
termination in which case this Agreement shall not terminate.
4.

Title.

(a)
Within ten (10) days after the Effective Date, Seller, at its expense, shall
provide to Buyer a current commitment for an owner’s title insurance policy in an amount equal
to the Purchase Price (the “Title Commitment”). Buyer may obtain an ALTA/NSPS or other land

PSA CITY-BUYER FORM (7-24-19)
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survey of the Property (the “Survey”), at its expense, and provide it to Seller. Seller shall have no
obligation to take any action with respect to matters identified by the Title Commitment or the
Survey or any updates thereto. During the term of this Agreement, Seller shall not mortgage,
convey, lease, allow any other party to occupy, option, sell, contract to do any of the foregoing or
otherwise create any defect, exception or other cloud on Seller’s title to the Property without
Buyer’s prior written consent or request.
(b)
If Buyer objects to any title matter affecting the Property, then Buyer shall
give notice to Seller on or before November 30, 2021, adequately describing the condition and
the objection thereto, together with any requested action from Seller. If a notice of objection to
any title matter affecting the Property is delivered to Seller, Seller may, but is not required to,
attempt to cure, satisfy or resolve any such objections. If Seller has not agreed in writing to a
settlement thereof on or before December 30, 2021, this Agreement shall automatically terminate,
in which case the Deposit shall be returned to Buyer and neither party shall have any further rights
or obligations hereunder, except for any liabilities or obligations that by their terms survive
termination of this Agreement, unless Seller receives Buyer’s written withdrawal of the objection
before such termination in which case this Agreement shall not terminate.
5.

Closing.

(a)
The sale and purchase of the Property on the terms and conditions set forth
in this Agreement shall close on or before January 15, 2022 (the “Closing”) at a mutually agreed
upon time and place.
(b)
At Closing, Title Company shall (i) record the Deed, any other applicable
instruments required to be recorded in the Office of the Clerk and Recorder of Jefferson County,
Colorado; (ii) instruct the County Clerk and Recorder to return said Deed and other applicable
instruments to Buyer; (iii) deliver to Seller the Purchase Price, less prorations charged Seller
hereunder and a copy of the recorded Deed with the recording information included thereon;
(iv) deliver to Buyer an original Title Policy for the Property, the recorded Deed and other
applicable instruments to be delivered as soon as possible after Closing; and (v) deliver to third
parties the amounts such third parties are entitled thereto as set forth on the executed settlement
statement in accordance with separate instructions provided by such third party.
(c)
Buyer is exempt from the payment of real property taxes and assessments
for the Property. Accordingly, there shall be no prorations of real property taxes. All real property
taxes and assessments due and payable with respect to the Property for the year of Closing shall
be paid by Seller. There will be no prorations of water, sewer or other utility charges, unless such
accounts actually exist with respect to the Property and have been prepaid at the time of Closing,
in which case Seller shall receive a credit for any prepaid amounts attributable to the period from
and after Closing. Seller and Buyer shall pay their respective Closing costs and all other items
required to be paid at Closing. Seller shall pay the Title Company’s customary charges for
document drafting, recording and miscellaneous charges, documentary transfer fee and recording
fees. Seller shall pay all costs associated with the owner’s title insurance policy in an amount
equal to the Purchase Price (the “Title Policy”). Any title policy endorsements that Buyer may
require with respect to the Property shall be paid by Buyer.
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6.
Closing Documents. The parties shall deposit the following with Title Company at
or prior to Closing:
(a)

Buyer shall deposit:

(i)
Sufficient funds to pay the remainder of the Purchase Price, Buyer’s
Closing costs and other charges that are the responsibility of Buyer;
(ii)

An executed settlement statement; and

(iii) Such documentary and other evidence as may be reasonably
required by Seller or the Title Company evidencing the status and capacity of Buyer and the
authority of the person or persons who are executing the various documents on behalf of Buyer in
connection with this Agreement.
(b)

Seller shall deposit:

(i)
The Deed for the Property in the form attached hereto and
incorporated herein as Exhibit B;
(ii)

An executed settlement statement; and

(iii) Such documentary and other evidence as may be reasonably
required by the Title Company evidencing the status and capacity of Seller and the authority of the
person or persons who are executing the various documents on behalf of Seller in connection with
this Agreement.
7.
Authority. Buyer represents and warrants that it is a Colorado home rule
municipality and has the authority to enter into and carry out the agreements contained in, and the
transactions contemplated by, this Agreement. Buyer further represents and warrants that this
Agreement has been duly authorized and executed by Buyer, and upon delivery to and execution
by Seller, shall be a valid and binding Agreement of Buyer fully enforceable by Seller against
Buyer in accordance with its terms. The entering into and performance by Buyer of the transactions
contemplated by this Agreement will not violate or breach any other agreement, covenant,
obligation, judgment, order, writ, injunction or decree issued against or imposed upon Buyer, and
there is no consent required from any third party before the Property may be acquired by Buyer
pursuant to this Agreement.
8.
Condemnation. If prior to Closing, any portion of the Property is taken or
threatened to be taken by any entity by condemnation or with the power of eminent domain, or if
the access thereto is reduced or restricted thereby (or is the subject of a pending taking which has
not yet been consummated), Seller shall promptly provide written notice to Buyer of such fact. In
such event, either Buyer or Seller shall have the right to terminate this Agreement upon written
notice to the other party not later than seven (7) days after receipt of Seller’s notice thereof. If
this Agreement is terminated in its entirety, any and all documents and funds shall be returned by
Title Company to each party who so deposited the same and neither party shall have any further
rights or obligations hereunder, except for those obligations that expressly survive termination of
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this Agreement and except for the payment of Title Company cancellation fees which shall be paid
by Seller.
9.
Seller’s Representations and Warranties. Seller hereby represents and warrants that
the following statements are now, and will be as of Closing, true and correct, to the best of Seller’s
knowledge.
(a)
There is no action, suit or proceeding pending, or to the best of Seller’s
knowledge threatened, against or otherwise affecting Seller or the Property in any court of law or
equity, or before any governmental authority, in which an adverse decision might materially impair
the Seller’s ability to perform its obligations under this Agreement.
(b)
There is no pending or threatened condemnation or similar proceeding
affecting the Property.
(c)
The Property is being sold free and clear of all service contracts,
agreements, leases and other occupancy rights.
(d)
Seller has not received any notice of any violations of any applicable law
related to the Property.
(e)
Seller is not aware of any special assessments to be levied against the
Property after its acquisition by Buyer.
(f)
Seller shall give Buyer prompt written notice if any of the representations
or warranties made by Seller in this Agreement are no longer true or correct in any material
manner.
10.

Default.

(a)
If Seller shall fail to perform any of its obligations hereunder for any reason
other than Buyer’s default hereunder, and Seller’s failure to perform is not cured within thirty (30)
days following written notice from Buyer describing in reasonable detail the default hereunder,
Buyer shall have the rights, which shall be Buyer’s exclusive remedies: (i) to specific performance
of Seller’s obligations hereunder; or (ii) to terminate this Agreement and receive a refund of the
Deposit and be relieved of all further obligations, other than any liabilities or obligations that by
their terms survive termination of this Agreement.
(b)
If Buyer shall fail to perform any of its obligations hereunder for any reason
other than Seller’s default hereunder, the damages to Seller would be extremely difficult and
impractical to ascertain, and the amount of the Deposit is a reasonable estimate for the damages to
Seller, including costs of cooperation in satisfying conditions to Closing, costs of seeking another
buyer upon Buyer’s default, opportunity costs in keeping the Property out of the marketplace and
other costs incurred in connection with this Agreement. Accordingly, in the event of a default by
Buyer that is not cured within thirty (30) days following written notice from Seller describing in
reasonable detail the default hereunder, Seller shall have the right to terminate this Agreement by
written notice to Buyer and receive and retain the Deposit. Any and all other remedies otherwise
available to Seller under applicable law are expressly waived.
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11.

General Matters.
(a)

Time is of the essence of this Agreement.

(b)
Unless otherwise expressly provided herein, all tenders and notices required
hereunder shall be made and given in writing by electronic transmission to the parties hereto and
their counsel at the email addresses herein set forth and shall be effective as of the date of
transmission if given by 5:00 p.m. on a business day in Westminster, Colorado, or if not, shall be
deemed effective as of the next business day after transmission; or by personal delivery (which
shall be effective as of the date of delivery); or by mailing by U.S. certified mail, return receipt
requested (which shall be effective as of the 3rd business day after deposit); or by private contract
carrier (which shall be effective as of the date of delivery). Email addresses and physical addresses
for notice are:
If to Buyer:
City of Westminster
Attn: Joe Reale
4800 W. 92nd Avenue
Westminster, CO 80031
Telephone: 303-658-2142
Email: jreale@cityofwestminster.us
With a copy to:
City of Westminster Attorney’s Office
Attn: Kristin Decker
4800 W. 92nd Avenue
Westminster, CO 80031
Telephone: (303) 658-2233
Email: kdecker@cityofwestminster.us
If to Seller:

Telephone: (___) ___-____
Email:

With a copy to:
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Telephone: (___) ___-____
Email:
(c)
As specifically limited herein, this Agreement shall be binding upon and
inure to the benefit of the successors and permitted assigns of the parties hereto.
(d)
The performance and interpretation of this Agreement shall be controlled
by the laws of the state in which the Property is located. Should any legal action, suit or proceeding
be initiated by any party with regard to or arising out of this Agreement, such action shall be
brought only in the Jefferson County District Court, and each party hereby consents to the
jurisdiction of such court as to all such actions.
(e)
The delivery of facsimile or electronic copies of any party’s signature
hereon or on any notice to be delivered in connection herewith shall be valid and binding for all
purposes. Upon request, either party will deliver to the other the original of the agreement or
instrument delivered by facsimile or electronic mail; however, failure to furnish an executed
original shall not affect the effectiveness of any execution evidenced by a facsimile or electronic
signature. This Agreement may be executed in multiple counterparts, each of which shall be
deemed an original, and all of which shall constitute one and the same instrument.
12.
Brokers’ Fees. Any real estate commission for services performed in relation to this
Agreement and the Property described herein shall be paid by Seller at closing.
13.
Dates. If any date set forth in this Agreement for the delivery of any document or
the happening of any event should, under the terms hereof, falls on a Friday, weekend or holiday
observed by the City of Westminster, Colorado, then such date shall be automatically extended to
the next succeeding weekday that is not a Friday or holiday observed by Buyer.
14.
Severability. In case of any one or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision hereof and this
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been
contained herein.
15.
Public Records Disclosure. To the extent required or otherwise authorized by said
statutes or other applicable law, any public records submitted to or generated by Buyer in
connection with this Agreement are potentially subject to public inspection and copying upon
request. Seller expressly waives any claim or cause of action against Buyer arising out of such
disclosure. The provisions of this section shall survive the expiration or termination of this
Agreement.
16.
No Third-Party Beneficiary. Except as expressly provided hereunder, this
Agreement is executed for the exclusive benefit of the signatory parties and their respective
successors and assigns. Nothing herein shall be construed as creating any enforceable right, claim
or cause of action in or for any third-party.

PSA CITY-BUYER FORM (7-24-19)

Page 10 of 14

17.
Amendment. This Agreement may be amended at any time by the written
agreement of Buyer and Seller. All amendments, changes, revisions and discharges of this
Agreement, in whole or in part, shall be binding upon the parties despite any lack of legal
consideration, so long as any amendment, change or revision shall be in writing and executed by
the parties to this Agreement.
18.
Assignment. Buyer shall not have the right to assign any of its rights under this
Agreement without first obtaining Seller’s written consent.
19.
Dispute Resolution. Before pursuing litigation, both parties agree to pursue nonbinding mediation in the City of Westminster, Colorado with a mutually acceptable mediator
credentialed by the Mediation Association of Colorado. If mediation is unsuccessful or the parties
cannot agree on an acceptable mediator, either party shall have the right to pursue any remedies
such party is entitled to hereunder.
20.
Waiver of Covenants. The waiver by one party of the performance of any covenant,
condition or promise under this Agreement shall not invalidate this Agreement nor shall it be
considered a waiver by it of any other covenant, condition or promise under this Agreement. The
waiver by either or both parties of the time for performing any act under this Agreement shall not
constitute a waiver of time for performing any other act or an identical act required to be performed
at a later time. The exercise of any remedy provided in this Agreement shall not be a waiver of
any consistent remedy provided by law, and the provisions in this Agreement for any remedy shall
not exclude other consistent remedies unless they are expressly excluded. No waiver shall be
effective unless the same is in writing and signed by the party to be charged with it.
21.
Further Acts. Each party agrees to perform any further acts and to execute and
deliver any documents which may be reasonably necessary to carry out the provisions of this
Agreement.
22.
Entire Understanding. This Agreement contains the entire understanding between
the parties and supersedes any prior understandings and/or written or oral agreements between
them with respect to the subject matter of this Agreement. The terms of this Agreement are
intended by the parties as a final expression of their agreement with respect to such terms as are
included herein and may not be contradicted by evidence of any prior or contemporaneous
agreement. The parties further intend that this Agreement constitutes the complete and exclusive
statement of its terms and that no extrinsic evidence whatsoever may be introduced in any judicial
proceeding involving this Agreement.
23.
Subject to Annual Appropriation. Consistent with Article X, § 20 of the Colorado
Constitution, any financial obligation of Buyer imposed by this Agreement is subject to annual
appropriation by Buyer, shall extend only to monies currently appropriated and shall not constitute
a mandatory charge, requirement, debt or liability beyond the current fiscal year.
24.
Governmental Immunity. Buyer is relying on and does not waive or intend to waive
by any provision of this Agreement, the monetary limitations or any other rights, immunities or
protections provided by the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq.,
as amended, or otherwise available to Buyer.
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[THE REMAINDER OF THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK.
THE SIGNATURE PAGE(S) FOLLOW(S).]
IN WITNESS WHEREOF, the parties hereto have executed this Purchase and Sale
Agreement as of the Effective Date.
SELLER:

BUYER:

City of Westminster, a Colorado municipal
corporation

By:

By:

Name:

Name:

Title:

Title:

ATTEST:
By:

By:

Name:
Title:

Approved as to legal form and content:
By:
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EXHIBIT A
PROPERTY
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EXHIBIT B
FORM OF DEED
Special Warranty Deed
THIS SPECIAL WARRANTY DEED is made this ____ day of _______________, 20__, between
[Insert], (“Grantor”), and [Insert], whose address is [Insert] (“Grantee”);
WITNESSETH, that Grantor for and in consideration of ______ ($___.00) and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, has granted,
bargained, sold and conveyed, and by these presents does grant, bargain, sell, convey and confirm, unto
Grantee, its successors and assigns, forever, all the real property, together with all improvements, if any,
situate, lying and being in the said County of Adams and State of Colorado described as follows:
[Insert]
also known by street and number as: [Insert];
TOGETHER with all and singular the hereditaments and appurtenances thereto belonging, or in
anywise appertaining, the reversion and reversions, remainder and remainders, rents, issues, and profits
thereof; and all the estate, right, title, interest, claim, and demand whatsoever of Grantor, either in law or
equity, of, in, and to the above bargained premises, with the hereditaments and appurtenances;
TO HAVE AND TO HOLD the said premises above bargained and described with the appurtenances
unto Grantee, and Grantee’s successors and assigns forever. Grantor, for itself and its successors and
assigns, does covenant and agree that Grantor shall and will WARRANT AND FOREVER DEFEND the above
bargained premises in the quiet and peaceable possession of Grantee, Grantee’s successors and assigns,
against all and every person or persons lawfully claiming the whole or any part thereof, by, through or
under Grantor, subject to the exceptions listed on Exhibit A, attached hereto and incorporated herein.
IN WITNESS WHEREOF, Grantor has executed this Special Warranty Deed on the date set forth
above.
[Insert],

By:
)
) ss.
COUNTY OF ______________________

___________________________________
[Insert]

STATE OF COLORADO

)

The foregoing instrument was acknowledged before me this _____ day of ________________, 2021,
by___________________________ as ____________________________.
Witness my hand and official seal.
_____________________________________
My Commission Expires
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Agenda Item - 10.E.

Agenda Memorandum
City Council Meeting
September 13, 2021

Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Authorize Additional Expenditures with Silva Construction, Inc. for Concrete Replacement Work in 2021

Prepared By:

Barb Cinkosky, Street Projects Specialist
Kurt Muehlemeyer, Street Operations Manager

Recommended City Council Action:
Authorize the City Manager to execute the First Amendment with Silva Construction, Inc. in the amount of $338,866 for concrete
replacement projects in 2021. This amendment brings the total authorized expenditure in 2021 for Silva Construction, Inc. from the
previously approved amount of $1,723,134 to an amount not to exceed $2,062,000.

Summary Statement:
On March 8, 2021, City Council awarded Silva Construction, Inc. (Silva) the 2021 concrete replacement contract.
Additional funding allocated through the City's 2020 Carryover process will allow the expansion of the current concrete
replacement project.
The proposed amendment for Silva increases the contract value and quantities to include replacement of deteriorated curbs,
gutters, sidewalks, and curb ramps adjacent to roadway locations slated for rehabilitation in 2022, and various other locations
citywide where deteriorated concrete exists.
Silva has agreed to perform the additional work adhering to their unit pricing included in their current contract.
Adequate funds are available for these expenditures.

Fiscal Impact:
$2,062,000 in expenditures.

Source of Funds:
General Capital Improvement Fund:
Arterial Roadway Rehabilitation capital project
City Facility Parking Lot Major Rehabilitation capital project
City Facility Parking Lot Maintenance capital project
General Fund:
Public Works & Utilities Department, Street Operations Division Operating Budget
Parks, Recreation & Libraries Department, Park Services Division Operating Budget
Utility Fund:
Public Works & Utilities Department, Utility Field Operations Division Operating Budget

Policy Issue(s):
Should City Council authorize the City Manager to execute the First Amendment with Silva for additional concrete replacement
projects to be completed in 2021?

Alternative(s):
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1. City Council could choose not to authorize the proposed amendment and direct Staff to solicit competitive bids for the
proposed work. Staff does not recommend this alternative as the project being amended was competitively bid. Another
round of bidding is unlikely to result in any savings to the City and will delay the completion of these projects.
2. City Council could direct Staff to not complete the proposed concrete replacement work and delay this work until 2022. Staff
does not recommend this alternative as Silva has agreed to perform the proposed work utilizing their previously established
unit pricing. Delaying this work until 2022 will likely increase project costs and allow the infrastructure to further deteriorate.

Background Information:
In March 2021, City Council awarded Silva a one year contract for concrete replacement that contained two additional one year
term renewals. The proposed amendment includes the quantities and cost to perform additional concrete replacement of
deteriorated curbs, gutters, sidewalks, and curb ramps adjacent to the 2022 roadway improvements, and at various other locations
throughout the City where deteriorated concrete exists.
Silva was contacted about this proposed work and has agreed to perform the work utilizing its 2021 contract unit pricing. This
proposed amendment for Silva increases its 2021 contract expenditure by an amount of $338,866, and increases the total
authorized expenditure in 2021 from the previous approved amount of $1,723,134 to $2,062,000. Staff will use a portion of the
2020 Carryover funds for this project.
Adequate funds are available for these expenditures.
This proposed amendment's projects meets the City’s Strategic Plan goal of advancing the City's long-term sustainability to
provide ongoing excellence in the City services and a well-planned community that meets the needs of residents now and in the
future, by ensuring the proper maintenance of the city’s pavement, assets, and infrastructure.
Respectfully submitted,

Donald M. Tripp
City Manager

ATTACHMENTS:
Description

Upload Date

Type
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Agenda Item - 10.F.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Requesting Additional Contingency to the 2019 Bridge Pedestrian Railing Paint Project with Thomas
Industrial Coatings, Inc.

Prepared By:

Barb Cinkosky, Street Projects Specialist
Kurt Muehlemeyer, Street Operations Manager

Recommended City Council Action:
Authorize the City Manager to allow an additional contingency in the amount of $75,000 to the 2019 Bridge Pedestrian Railing
Paint Project with Thomas Industrial Coatings, Inc., to perform unplanned repairs on the 80th Avenue bridge. This will bring the
total authorized 2021 expenditure from the previously approved amount of $1,861,455.82 to an amount not to
exceed $1,936,455.82.

Summary Statement:
The City is responsible for maintaining 17 large scale bridges that contain either architectural enhancements and/or
pedestrian railings. These types of bridges and their locations in high traffic areas and/or on highways require a contractor
with specialized equipment to accomplish rust removal and repainting.
In January 2019, City Council awarded a low bid contract to Thomas Industrial Coatings, Inc. (TIC) for the Bridge Pedestrian
Railing Paint Project with two one-year renewals for 2020 and 2021.
In April 2020, due to the COVID 19 Pandemic, Staff suspended all non-essential capital improvement projects, pending an
assessment of the pandemic's impact on City General Fund revenues. A suspension of the contract was mutually agreed
upon with the understanding that work would resume when/if the funding was returned.
In March 2021, the funding suspension was removed, City appropriations were reinstated, and the work was scheduled to
resume in Fall 2021.
During an inspection of the 80th Avenue bridge, damage was discovered in the bridge connections and the abutments. Staff
is recommending additional contingency of $75,000 to cover these necessary repairs.
Adequate funds are available for these expenditures.

Fiscal Impact:
$1,936,455.82 in expenditures.

Source of Funds:
General Capital Improvement Fund: Bridge/Pedestrian Railing Repairs and Citywide Bridge Maintenance & Repairs

Policy Issue(s):
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Should City Council authorize the City Manager to authorize an additional $75,000 in contingency for repairs necessary to repair
the damaged bridge connections at the 80th Ave abutment?

Alternative(s):
City Council could choose not to authorize the additional contingency for repairs of damaged connections at the 80th Avenue
bridge abutments. Staff does not recommend this alternative as TIC is already on site, they have agreed to perform the work, and
delay of this work will likely increase project costs and result in further deterioration of the infrastructure.

Background Information:
Of the 17 large scale bridges that the City maintains, there are 12 bridges over state highways: six over US 36 and I-25, one over
Burlington Northern Santa Fe railroad tracks, three over Big Dry Creek, one on Zephyr Street over Church Ranch Boulevard, and
one on Church Ranch Boulevard over Walnut Creek. These bridges and their locations require a contractor with specialized
equipment to accomplish repainting. The locations over US 36 and I-25 also require Colorado Department of Transportation
involvement for permits.
In January 2019, City Council awarded a low bid contract to TIC for the Bridge Pedestrian Railing Paint Project. This award
contained authorization for two one-year renewals based on the bid's unit prices, which cannot exceed the annual percent of
change of the Denver-Aurora-Lakewood Consumer Price Index (CPIU) for all urban consumers each year. This authorization
allows for yearly fluctuating quantities of services necessary for that year's project at the unit prices in the bid, and includes a yearly
10% contingency.
This contract was renewed in 2020 within the parameters of the CPIU. However, the City assessed the COVID-19 pandemic's
economic impact, deemed the 2020 work on this contract to be non-essential at the time, and suspended the funding for this work
effective April 2020.
During a recent inspection of the 80th Avenue bridge by TIC, Staff was made aware of damages existing at the bridge connections
where the architectural steel arch bow beam is connected to the bridge abutments. Differences in thermal expansion between the
concrete of the abutment and the steel railing/structure has caused these four connections to pull themselves apart over time. It has
been recommended to Staff to remove the existing bolts and replace them with longer expansion anchors, and add a high density
neoprene block between the steel and concrete to allow for expansion/contraction movement of the bridge without damaging the
structure. Staff is requesting additional contingency in the amount of $75,000 to cover repairs for these damages. TIC is already on
site and has agreed to perform the work.
This amendment also pushes out the renewal option for the contract. In March 2021, the City made the decision to reinstate
funding previously suspended. Therefore, work planned for 2020 has been moved to 2021, and work planned for 2021 has been
moved to 2022.
This additional $75,000 contingency request will increase the 2019 Bridge Pedestrian Railing Paint Project contract with TIC from
the previously authorized not to exceed amount of $1,861,455.82 to $1,936,455.82.
Adequate funds are available for these expenditures.
This proposed amendment's projects and additional contingency to perform structural work meet the City's Strategic Plan goals of
fostering and maintaining a beautiful, desirable, safe and environmentally responsible City and advancing the City's long-term
sustainability to provide ongoing excellence in the City services and a well-planned community that meets the needs of residents
now and in the future, by ensuring the proper and timely maintenance of the city's bridge infrastructure.
Respectfully submitted,

Donald M. Tripp
City Manager
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Agenda Item - 10.G.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Authorize Contract with HDR Engineering, Inc., for Preliminary Design Services of the Northridge Water
Tanks Replacement Project

Prepared By:

Andy Walsh, Senior Engineer
Julie Koehler, Utilities Engineering Manager

Recommended City Council Action:
Based on the report of the City Manager, City Council finds that the public interest would be best served by accepting the proposal
for preliminary design services and execute a contract with HDR Engineering, Inc. for the Northridge Water Tanks Replacement
Project in the amount of $433,873 and authorize a contingency in the amount of $43,387 for a total authorized expenditure of
$477,260.

Summary Statement:
The City of Westminster owns and operates twelve finished water storage tanks throughout the City's distribution system.
Two of these tanks are located at the Northridge tank and pump station site near City Hall. Northridge tanks 1 and 2 are
made of steel, are 53 years old, at the end of their useful life, and must be replaced.
In 2015, the City constructed a third Northridge Tank made of concrete instead of steel. The concrete tank with a concrete
domed roof was determined to be more cost effective over the life of the tank, as the concrete does not require frequent and
expensive recoating or rafter replacement due to corrosion. The replacement Northridge tanks will be of concrete
construction.
Staff prepared a Request for Proposals for the design of Northridge tanks 1 and 2 and distributed it to five engineering firms
qualified to perform this work. Proposals from all five firms were received.
Staff recommends awarding the contract to HDR Engineering, Inc. (HDR). The HDR proposal is not the lowest proposal but
is recommended for this work based on the design team's significant experience with concrete tanks, familiarity with the
City's infrastructure, competitive rates, and successful work on other recent projects. HDR represents best value for the City.
Following the completion of preliminary design, Staff will negotiate a final design scope and fee with HDR and return to City
Council for approval of that contract.
The total anticipated project cost to design new tanks/piping, demolish the existing tanks, and install the replacement tanks
and associate piping is $16 million. The 2021 approved budget allocated $8 million. The proposed 2022 budget includes the
remaining $8 million to complete the total anticipated project.
Adequate funds are available for the design phase of this project.

Fiscal Impact:
$477,260 in expenditures.
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Source of Funds:
Utility Fund: Northridge Water Storage Tanks Replacement Capital Improvement Project

Policy Issue(s):
Should City Council authorize the City Manager to execute a contract with HDR for the preliminary design of the Northridge Water
Tanks Replacement Project?

Alternative(s):
1. City Council could choose not to proceed with a contract for preliminary design of the Northridge Water Tanks Replacement
Project. This is not recommended since the existing tanks are at the end of their useful life and need to be replaced. Delaying
the project could result in failure of the existing tanks and prolonged decrease in water stored in the distribution system.
2. City Council could choose not to approve the contract with HDR and to solicit new proposals. This is not recommended
because the selection process was competitive and thorough. Staff concluded that HDR will provide the best value to the City
based on its experience with concrete water storage tanks, success on past and current City projects, and competitive rates.

Background Information:
The City of Westminster owns and operates twelve finished water storage tanks throughout the City's distribution system. Tanks
include both ground and elevated storage that serve various pressure zones. Two of these tanks are located at the Northridge tank
and pump station site near City Hall and are at the end of their useful life. Northridge tanks 1 and 2 are made of steel and are 53
years old. A structural analysis was performed several years ago and found significant corrosion in the interior roof beams and roof
hatch entry ways. Corrosion above the water line is typical in steel tanks even with timely maintenance.
The industry standard useful life for a steel tank is 40 years. The City's extended useful life, due to frequent and expensive interior
and exterior coating, is 48 years. These tanks are five years past the City's extended useful life.
In 2015, the City constructed a third Northridge Tank made of concrete instead of steel. Since that time, the City has constructed
two additional concrete tanks at a separate site. Staff has determined that the concrete tank with a concrete domed roof is more
cost effective over the life of the tank as the concrete does not require frequent and expensive recoating or rafter replacement due
to corrosion. The replacement Northridge tanks will be of concrete construction.
Staff prepared a Request for Proposals for the design of Northridge tanks 1 and 2 and distributed it to five engineering firms that
were qualified to perform this work. Proposals were received from all five firms. HDR was selected based on the experience of the
project manager who has designed multiple concrete water storage tanks, successful performance on current and past City
projects, and competitive rates. The five firms and their hourly fee ranges are presented below.

Firm
Burns & McDonnell Engineering Company, Inc.
Carollo Engineers, Inc.
HDR
JVA, Incorporated
Alan Plummer and Associates, Inc.

Hourly Fee Range
$182-$252
$147-$256
$130-$265
$120-$216
$175-$305

While reviewing the proposals, it became clear that replacing Northridge tanks 1 and 2 will require thoughtful planning and design,
as existing facilities on the site must remain in operation and the replacement tanks do not necessarily have to be in the same
locations on the site as the existing tanks. Several locations on the site are possible and must be balanced with neighborhood
expectations, constructability, accessibility during and after construction, and longer-term operations and maintenance of the entire
facility. For these reasons, Staff determined that a separate preliminary design phase was needed to investigate the alternatives
prior to scoping a final design. Therefore, Staff seeks approval for the preliminary design phase only at this time so that the location
of the tanks can be decided.
The preliminary design scope of work includes the development of three tank layout alternatives and yard piping configurations,
evaluation of risks to existing infrastructure, tank constructability, and opinions of probable construction cost. Additionally, limited
hydraulic modeling will confirm compatibility with existing pressure zone elevations and water quality age analysis. Finally, land
acquisition of a small triangular parcel adjacent to the tank site will be evaluated to determine the cost/benefit to the overall facility
site.
Included in the preliminary design work is a dedicated public communication effort about the project. The existing tanks are located
near neighborhoods, and Staff would like to hear from neighbors about the project. Staff and the HDR team will engage neighbors
early in the process to listen to and work to address concerns. Staff will also keep the neighbors informed about the project during
the entire timeline.
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Staff anticipates utilizing a Construction Manager at Risk (CMAR) delivery method in which a pre-qualified contractor will be asked
to submit proposals and be interviewed by Staff prior to joining the design team. A CMAR delivery method will save the City money
during construction by gaining contractor input into constructability and sequencing during the design phase. Staff anticipates the
CMAR will join the team prior to completion of preliminary design. Staff will return to City Council to seek approval to engage a
CMAR partner.
Staff believes that HDR provides best value to the City based on the design team's experience with concrete tanks, competitive
rates, knowledge of the City's infrastructure, and successful work on other recent projects for the City. Staff recommends awarding
the contract to HDR. Preliminary design work is anticipated to commence immediately. Following completion of preliminary
design, Staff will negotiate a final design scope and fee with HDR and return to City Council for approval of that contract
amendment.
The total anticipated project cost to demolish the existing tanks, design and install the replacement tanks, design and install the
associated piping and other associated project costs is $16 million. The Adopted 2021 Budget allocated $8 million. The design
will include both tanks and associated piping. Adequate funds are available for the design phase of this project. The proposed
2022 budget includes $8 million to complete the total anticipated project cost of $16 million.
The Northridge Water Tanks Replacement Project helps achieve the City's Strategic Plan goals to foster and maintain a beautiful,
desirable, safe, and environmentally responsible City and advance the City's long-term sustainability to provide ongoing excellence
in City services and a well-planned community that meets the needs of residents now and in the future by replacing aged
infrastructure in a timely manner with assets designed to reduce maintenance and save the City money. The replacement tanks will
ensure the City continues to maintain sufficient potable water storage for customer use and benefit.
Respectfully submitted,

Donald M. Tripp
City Manager
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Agenda Item - 10.H.

Agenda Memorandum
City Council Meeting
September 13, 2021

Foster and maintain a beautiful, desirable, safe, and environmentally responsible City.
Advance the City's long-term sustainability to provide ongoing excellence in City services and a well-planned
community that meets the needs of residents now and in the future.
Subject:

Authorization to Execute a Sole Source Contract with Denali Water Solutions for Utility Solids Handling

Prepared By:

Tom Scribner, Water Treatment Superintendent
Tanner Kraft, Wastewater Treatment Superintendent

Recommended City Council Action:
Based on the recommendation from the City Manager, determine that the public interest will be best served by authorizing the City
Manager to execute a sole source contract with Denali Water Solutions LLC for cleaning, hauling, and disposing of
water/wastewater treatment process-related waste materials from the City's treatment facilities for 2021, in an amount not to
exceed $123,700.

Summary Statement:
Treatment processes at both the Semper Water Treatment Facility (Semper) and the Big Dry Creek Wastewater Treatment
Facility (BDC) result in waste products that must be removed as part of annual maintenance programs and per state
regulations.
Staff recommends authorizing a contract with Denali Water Solutions (Denali) to perform this treatment process-related
waste removal, as they are the only local contractor available that has the required experience and capability to execute the
entire process at both facilities.
The cost of the cleaning and hauling away services at both Semper and BDC will not exceed $123,700 in 2021.
Adequate funds were authorized and are available for this expenditure.

Fiscal Impact:
Not to exceed $123,700 in expenditures.

Source of Funds:
Utility Fund: Public Works & Utilities Department, Utilities Operations - Water and Wastewater Plant Operating Budgets

Policy Issue(s):
Should City Council authorize a sole source contract with Denali for the removal of treatment process-related waste materials by
Denali in an amount not to exceed $123,700 in 2021?

Alternative(s):
City Council could choose to not authorize a sole source contract with Denali for the removal of waste products at both Semper and
BDC. Staff does not recommend this alternative. Denali is the only qualified local vendor who can remove waste products safely
and efficiently from the BDC equipment. Additionally, Denali is the only qualified local vendor who has proven that their processes
are more cost-effective and efficient for removing waste at Semper. The waste removal process at Semper requires a dilution of
the waste with water. Denali's process requires much less water during the removal process, an important cost variable when all
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vendors who perform this work charge by the amount of gallons of waste material pumped out of a facility. This results in a lower
cost to the City. There are likely other vendors outside of the local area who could provide these services. However, based on the
need to haul the waste products away, the cost to the City would likely be much higher, as a non-local vendor would charge the City
to haul the waste to a non-local site.

Background Information:
Waste accumulates in the City's water and wastewater facilities as a normal part of the treatment process. This waste must be
disposed of on a regular basis to ensure that treatment processes remain uninterrupted and to allow Staff to inspect and repair
process equipment. The waste includes mineral buildup in the digester tanks at BDC and accumulated water treatment sludge at
Semper.
Staff is requesting the authority to contract with Denali in an amount not to exceed $123,700 in 2021 to perform this work. Denali is
the only contractor available that has the required experience and capability to execute the entire process for mineral removal at
BDC, including hauling and disposal of all waste. The BDC work will involve cleaning one of the five digester tanks as part of the
City's annual maintenance program. The total cost for this work is not anticipated to exceed $48,700.
Denali has also demonstrated an efficient and cost-effective process for removing the accumulated water treatment sludge at
Semper. This waste is either transported to a state permitted farmland application site or to a composting facility as allowed by
state regulations. The total cost for this work is not anticipated to exceed $75,000.
The total cost for both sites will not exceed $123,700. Adequate funds were budgeted and are available for this work.
This sole source purchase helps achieve the City's Strategic Plan goals of beautiful, desirable, safe and environmentally
responsible City, and advancing the City's long-term sustainability to provide ongoing excellence in City services and a wellplanned community that meets the needs of residents now and into the future by keeping the City's water and wastewater
treatment facilities infrastructure properly maintained by using cost effective and efficient vendors, always using the best value
procedures, and providing the best value price.
Respectfully submitted,

Donald M. Tripp
City Manager
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CONTRACT SUBSTITUTION PAGE
Attach this page to the corresponding draft Agenda Memo
submitted to CMO seeking Council approval of contracts
based on a standard City form. Do not use this page for
IGA’s, contracts requiring the Mayor’s signature, or
contracts not based on a standard City form. Those
contracts must be attached to the Agenda Memo in their
entirety. Either this page or a non-standard contract must
be attached to the agenda memo!

WHO CONTRACT IS WITH: Denali Water Solutions LLC
WHAT CONTRACT IS FOR: Accumulated Water Treatment Residuals
from the Semper Water Treatment
Facility Backwash Reclaim Lagoons
CITY ATTORNEY’S OFFICE APPROVAL
(Obtain PRIOR to submitting Agenda Memo to CMO)

APPROVED AS TO LEGAL FORM:

_________________________________________________
Title: Assistant City Attorney
Date: 9/8/2021

